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Appropriation  for  Services  for  Handicapped  Children 

required  by  Sec.  270  Health  and  Safety  Code  3743 

Ambulance  Steward  when  Called  to  a  Private  Home  or 
Institution  where  a  Person  has  Recently  Died  - 
Duties  of  3753 

Acceptance  of  Certain  Property  on  Chestnut  Street  between 

Kyde  and  Leavenworth  Streets  3756 

Apneal  and  F0rm  of  Anneal  to  Board  of  Permit  Appeals  - 

Time  to  3763 

Appointment  to  Housing  Authority  3772 

Ackerman  -  Commission  of  Utilities  -  not  Allowed  to  Pass 

on  Permit  of  Yellow  Cab  Company  3775 

Agreements  between  Contractors  and  Engineers  as  to 

Overtime;  Leaning  of  Term  Armistice  and  Victory  Day  - 
Interpretation  of  Certain  3778 

Armistice  and  Victory  Day  -  Lleaning  of  Term.   Interpre- 
tation of  Certain  Agreements  between  Contractors  and 
Engineers  as  to  Overtime  3778 

Appropriation  by  Supervisors  in  3udget  for  Capital 

Expenditures  and  Public  Improvements  3787 

Amendment  to  Municipal  Code  Providing  Penalties  for 
Violations  of  Speed  and  Traffic  Regulations  v/ithin 
the  City  and  County  Limits  which  Penalties,  although 
Different, -  are  Covered  by  the  Vehicle  Code  of  the 
State  of  California  3792 

Airport  Employees  -  Are  Messrs.  Best  and  Cooper  Blanketed 

into  Civil  Service  under  Section  125  of  the  Charter  as     3795 

Authority  to  Establish  Duplicate  Pay  Plan  in  the  San 

Francisco  Public  Library  3798 

Admission  as  Members  in  Health  Service  System  of  Employees 

1 thdrawing  Exemption  3809 

Accessory  Building  to  Single  P'amily  Dwelling  Permitted 

in  I^irst  Residential  District  3829 

Ambulances,  liability  of  City  and  County,  during  emergency 

calls,  for  personal  injuries  to  occupants  riding  in  city   3837 


-  A  - 


roval  of  Bonds  of  Officers  Appointed  by  the  Hay or        3840 

Automobiles,  Disposal  of,  left  on  public  streets  in 

San  Francisco  3845 

Auditorium,  Use  of,  Contrary  to  Provisions  of  Building 

Code  3852 

Amount  and  Approval  of  Subdivider's  Bond  under  Section 

11G01,  Business  and  Professions  Code  3866 

Appeal  by  Lessee  of  City-owed  Property  from  Ruling  of 
City  Planning  Commission  3870 

Abatement  of  Dangerous  Condition  on  Tax  Deed  Land  by 

Contribution  of  Municipal  Funds  3871 

Appeal  from  Decision  of  City  Planning  Commission  on 
Rezoning  Application,  Method  of  Bringing  Before  Board 
of  Supervisors  3874 

Adoption  of  Resolutions  on  Date  of  Presentation,  Board  of 

Supervisors  3875 

Adult  Probation  Board  and  Juvenile  Probation  Committee, 
Applicability  of  Charter  Sections  69,  72,  77  and  10 
to  3889 

Apartment  House  License,  State  of  California  is  not 

Liable  for  3890 

Appropriation  from  Emergency  Reserve  Fund.   Must  Ordinance 

be  passed  as  an  Emergency  Measure?  3891 

Assemblyman,  Eligibility  of,  to  Act  as  Member  of  Adult 

Probation  Board  3896 


■  ■■.  VT  PROBATION  30ARD 

It  Probation  3oard  and  Juvenile  Probation  Committee, 
Applicability  of  Charter  Sections  69,  72,  77  and  19  to  -     3889 

Adult  Probation  3oard  -  Eligibility  of  Assemblyman  to  Act 

as  Member  of  3896 


ART  COMMISSION 


City  Funds  Cannot  be  Used  to  employ  Symphony  Orchestra 

to  Perform  outside  City  3760 

Art  Commission,  Would  the,  have  Jurisdiction  over 

Benches  Placed  on  Sidewalks  5762 


Bond  Requirement  of  Part, 2,  Chapter  10,  Article  8, 
Section  358  of  the  Municipal  Code,  may  not  be 

Lved  in  Pavor  of  Pacific  Telephone  and 
Telegraph  Company  3757 

Benches  Placed  on  Sidewalks  -  Would  the  Art  Commission 

have  Jurisdiction  3762 

Best  and  Cooper  Blanketed  into  Civil  Service  under 
Section  125  of  the  Charter  as  Airport  Employees?  - 
Are  Messrs.  -  37S5 

Board  of  Supervisors  to  Confirm  Sale  of  City  Owned 

Property  -  Authority  of  3804 

Bonds,  approval  of,  of  officers  appointed  by  the  Mayor     3840 

Beach  Chalet,  Leasing  of,  to  Veterans  Organizations        3872 

Books,  Placing  of,  in  San  Francisco  Hospital  for  Use 

by  Patients  5882 

Building  Permits,  Legality  of  Ordinance  Restricting 
the  Issuance  of,  to  Construction  Authorized  under 
Federal  Regulation  where  such  Authorization  is 
Necessary  5884 


-c- 

Civil  Service  Status  of  Municipal  Court  Deputy  Clerks       3740 

Claims  of  the  United  States  Government,  and  its  Agencies 
subject?  to  the  State  Lav/3  Governing  the  Limitation 
on  Filing  of  Claims  -  Are  3744 

City  Employees  and  Officers  -  Residence  outside  of  San 

Francisco  of  3752 

City  Funds  cannot  be  Used  to  Employ  Symphony  Orchestra 

to  Perform  outside  City  3760 

Charter  Amendment,  Legality  of,  to  Require  Salaries  of 

Supervisors  to  be  fixed  by  General  Lav/  3769 

Contractors  and  Engineers,  Interpretation  of  Certain 
reements  between,  as  to  Overtime.   Meaning  of  Term 
Armistice  and  Victory  Day  3773 

Contracts,  Independent,  in  Lieu  of  Civil  Service  Employment  3780 

Civil  Service  Employment,  Independent  Contracts  in  Lieu  of   3780 

Court  Reporter  Fees,  Payment  by  State  Controller  3790 

Caoital  Expenditures  based  on  New  Revenues  in  1946-47 

Budget  3791 

Civil  Service,  Are  Messrs.  Best  and  Cooper  Blanketed  into, 

under  Section  125  of  the  Charter  as  Airport  Employees     3795 

Compensation  for  Travel  Time  of  Employee  between  his  Home 

in  the  City  and  Employment  out  of  the  City  3797 

Closing  of  Polling  Places  and  Cessation  of  Voting  3805 

Custody  of  Minor  Children  on  Abandonment  by  Mother  who 

had  been  given  Exclusive  Custody  by  Decree  of  Divorce     3808 

Contracts,  Interpretation  of  General  Form  of,  of  Purchaser 

of  Supplies  3817 

Claim,  Validity  of,  which  Claimant  Attempts  to  File  on  the 
Sixtieth  Day  after  the  Controller's  office  is  closed  on 
Saturday,  when  during  that  Period  the  Governor  has 
Declared  a  Holiday  3825 

Certificate  of  registration,  Use  of  One,  as  Speciality 

Electrician  in  more  than  one  Business  3831 


*  c  * 


Charter  Amendments,  Procedure  for  Submission,  Publication 
and  Advertising  of,  proposed  by  the  Board  of  Super- 
visors 3836 

Coin-in-Slot  Launderette  in  Commercial  District  3841 

City  Owned  Real  Property,  Sales  of,  by  the  Director  of 

Property  3843 

Conventions  without  loss  of  pay  -  Legal  authority  of  the 
City  and  County  of  San  Francisco  to  allow  attendance 
of  its  officers  and  employees  at  certain  veterans'     3846 

County  Superintendent  of  Schools,  District  Superintendent 
of  Schools  of  the  San  Francisco  Unified  School  dis- 
trict and  Secretary  of  the  Board  of  Education  - 
Positions  of  3861 

Chief  Administrative  Officer,   Dlretor  of  Public  Health 
and  other  Heads  of  Departments  for  the  negligent 
Acts  of  Employees  under  their  jurisdiction  - 
Liability  of  the  3868 

Charter  Sections  35.5  and  35. 5i,  Effective  Date  of 

Amendments  as  to  Salary  and  Hours  of  work  3876 

City,  responsibility  of,  for  construction  of  side 
sewers  -  Corbett  Ave.  (wly.  side)  24th  Street 
northerly  side  sewers  3877 

Corbett  Ave.  (wly  side)  24th  Street  northerly  side  sewers- 
Responsibility  of  City  for  construction  of  side 
sewers  3877 

California,  State  of,  is  not  Liable  for  Apartment  House 

License  3890 


CALIFORNIA  PALACE  OF  LEGION  OF  HONOR. 

Receipts  from  Admission  Charges  to  California  Palace  of  the 

Legion  of  Honor  3799 


CHIEF  ADMINISTRATIVE  OFFICER 

Residence  outside  of  San  Francisco  of  City  Employees 

and  Officers  3752 

Meaning  of  the  Word  "Printed"  as  used  in  Section  3442 
of  the  Revenue  and  Taxation  Code  of  the  State  of 
California  3754 

i-i ond  Requirement  of  Park  2,  Chapter  10,  Article  8, 
Section  338  of  the  Municipal  Code,  may  not  be 
Waived  in  Favor  of  Pacific  Telephone  and  Telegraph 
Company  3757 

Authority  of  the  City  and  County  to  Condemn  Property 

as  a  site  for  Farmers'  Market  3781 

Exempting  or  Limiting  Liability  for  Negligence  3820 

Hearings  and  Appearances  before  County  Board  of  Equalization   3821 

No  fee  may  be  Charged  for  on  Required  License  for  Nurseries    3855 

Chief  Administrative  Officer,  Director  of  Public  Health  and 
other  Heads  of  Departments  for  the  Negligent  Acts  of 
Employees  under  their  Jurisdiction  -  Liability  of  the      3868 

California,  State  of,  is  not  Liable  for  Apartment  House 

License  3890 


CITY  PLANNING  COMMISSION 


Jurisdiction  of  City  Planning  Commission  under  Section 
117  of  the  Charter 


3826 


Zoning,  Resubmission  of  Application  within  One  Year  After 

Denial  3857 

Appeal  by  Lessee  of  City-owned  Property  from  Ruling  of 

City  Planning  Commission  3870 

Appeal  from  Decision  of  Planning  Commission  on  Rezoning 
Application,  Method  of  Bringing  before  Board  of 
Supervisors  3874 

Voluntary  Withdrawal,  Effect  of,  of  Portion  of  Application 

to  Abolish  Set  Back  Line  3886 

Limitation  of  TL.ie  within  which  Board  of  Supervisors  may 

Consider  Appeal  from  Action  of  City  Planning  Commission      3888 


- 


CIVIL  SERVICE  COMMISSION 


Civil  Service  Status  of  Municipal  Court  Deputy  Clerka  3740 

Sick  Leave,  right  of  Disabled  Veteran  on  Return  from 

Military  Leave  3748 

Vacation  Pay  where  Employee  denied  Rightful  Vacation  - 

Right  to  3749 

Legality  of  Action  of  Civil  Service  Commission  Declaring 
Position  of  Martha  Saline  Abandoned  Under  Rule  33, 
on  April  12,  1944  3759 

Salary  to  be  Received  on  Entrance  into  a  Promotive 

Classification  where  there  is  no  Salary  Standardization 
Schedule  for  the  Promotive  Classification  3779 

Independent  Contracts  in  Lieu  of  Civil  Service 

Employment  3780 

Promotive  Classification,  Definition  of  3789 

Leaves  of  Absence  for  Employees  under  Section  153  of  the 
Charter  to  Accept  Positions  of  Secretary  and  Jury 
Commissioner  of  the  Superior  Court  and  Clerk  of  the 
Municipal  Court  3815 

Person  on  Parole  may  not  Hold  Civil  Service  Position  or 

take  Civil  Service  Examination  3822 

Probate  Investigator-Superior  Court  as  Appointtee  of 

Secretary- Jury  Commissioner  3823 

Salaries  of  Certain  Assistants  of  Secretary-Jury  Commissi  oner 

as  Subject  to  Standardization  3824 

Carned  Vacation  under  Section  151  3828 


Regulation  by  Ordinance  of  Classification  and  Salaries 
of  Personnel  of  Division  of  Fire  Prevention  and 
Inve  s  1 1 ga t  i on  38  58 

Right  of  Former  Market  Street  Ral  lway  Company  Employees  to 
Obtain  Preference  in  Civil  Service  Examination  for 
Inspector  3869 

Salary  Standardization, 

(1)  Judges  not  Subject  to, 

(2)  Elective  Officers  Salaries  may  be  Increased  During  Term  3873 

Charter  Sections  35„5  and  35. 5$-,  Effective  Dates  of  Amend- 
ments as  to  Salary  and  Hours  of  Work  3876 


- 


I 


! 


. 
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CIVIL  SERVICE  C0I.:.:iSSI01T  -  Continued 

Steinhart  Aquarium  City  Emnloyees,  Commencement  of  City 

Service  for  Purpose  of  Seniority  Increments  3887 

Civil  Service  Commission,  Physical  Examination  may  be 
Required  by,  on  Promotional  Examination  in  the  Fire 
Department  3895 


CONTROLLER 


Claims  of  the  United  States  Government,  and  its  Agencies 
subject  to  the  State  Laws  Governing  the  Limitation 
on  Filing  of  Claims  -  Are  3744 

Expenditures  for  Erection  of  Traffic  Control  Signal 
Devices  at  California  Street  and  Grant  Avenue  and 
at  California  and  Kearny  Street  is  for  a  Municipal 
Purpose.   The  Director  of  the  Department  of  Public 

rks  is  authorized  to  Erect  such  Traffic  Contro  1 
Signal  Devices.  3745 

Veteran  is  not  Entitled  at  Death  to  3urial  Expenses 
from  County  under  Military  &  Veterans  Code  Section 
942,  if  he  is  Entitled  as  a  Veteran  to  §100  from 
Federal  Government  for  Burial  Expenses  3745-a 

Omission  of  Essential  Facts  from  Claim  Prescribed 

by  Section  87  of  the  Charter  3766 

Unclaimed  Moneys  Deposited  in  Department  of  Public 

Works  Special  Permit  Fund  -  Escheat  of  3862 

Truck  Hire  by  the  City  and  County  of  San    Francisco         3879 

Adult  Probation  Board  and  Juvenile  Probation  Committee, 
Applicability  of  Charter  Sections  69,  72,  77  and 
19  to  3839 

Liability  for  Property  Damage  Caused  by  Fire  Engine 
while  Answering  Emergency  Call  Colliding  with 
Automobile  3892 


COUNTY  CIERK 


Court  Reporter  Foes  -  Payment  by  State  Controller  3790 


■ 


-D- 


Declaration  of  Policy  3765 

destruction  or  Sale  of  Obsolete  Street  Cars  3771 

declaration  of  Policy,  Submission  to  Electorate  under 

Section  179  of  the  Charter  3777 

Discrimination  Because  of  rtace,  Creed  or  Color  3783 

Disposal  of  Automobiles  left  on  Public  Streets  in 

San  Francisco  3845 

Definition  of  Term  "Laundry".  3854 

Dangerous  Condition  on  Tax  Deed  Land  by  Contribution 

of  Municipal  Funds  -  Abatement  of  3871 

Disability  Pensions,  Public  Hearings  by  Fire  Commission 

regarding  -  3893 


■ 


deYOUNG  MEMORIAL  MUSEUM 

Election  Holidays  3803 

Leave  of  Absence  for  National  Guardsmen,  etc.  While  Attending 

Annual  Encampment  3865 


« 


-E- 

Expenditures  for  Erection  of  Traffic  Control  Signal 
Devices  at  California  Street  and  Grant 
Avenue  and  at  California  and  Kearny  Street 
is  for  a  municipal  purpose.  The  Director  of 
the  Department  of  Public  Works  is  authorized 
to  erect  such  traffic  control  signal  devices 

Employees  in  Office  of  Secretary  of  Superior  Court 
are  State  Employees 

Electorate  under  Section  179  of  the  Charter  -  L>eclaration 
of  Policy,  Submission  to 


Expenditures  B  ased  on  New  Revenues  in  1946-47  B  udget  - 
Capital 

Effective  Date  of  Resolution  5317  of  the  Board  of 
Supervisors 

Election  Holidays 

Emergency  under  Section  25  of  the  Charter  -  Strike  Threat 

not  an  3815 

Equalization  -  Proceedings  of  the  County  Board  of  3819 

Exempting  or  Limiting  Liability  for  Negligence  3820 

Equalization  -  Hearings  and  Appearances  before  County  B0ard  of     3821 

Earned  Vacation  under  Section  151  3828 

Examination  for  Master  Electrician  3830 

Education,  Board  of,  employees  as  part  time  employees  in 

recreation  department,  vacation  3838 

Exemption  from  Sales  Tax  on  Meals  Served  to  Employees  of 

Hetch  Hetchy  Project  3859 

(2)  Elective  Officers  Salaries  may  be  Increased  During  Terra 
(1)  Judges  not  Subject  to 

Salary  Standardization  3873 

Effect  of  Voluntary  Withdrawal  of  Portion  of  Application  to 

Abolish  Set  Back  Line  3886 


' 


- 

- 


-E- 


Emergency  Reserve  Fund,  Appropriation  from.   Must  Ordinance 

be  Passed  as  an  Emergency  Measure?  3891 


-F- 


Fire  Prevention  and  Safety  is  Not  Required  to  Join  with 
Director  of  ppublic  Health  in  Signing  Complaint  for 
Violation  of  Provisions  of  Health  Code  -  Bureau  of  3751 

Funds  cannot  be  used  to  Employ  Symphony  Orchestra  to  perform 

outside  City  -  City  3760 

Farmers'  Market  -  Authority  of  the  City  and  County  to 

Condemn  Property  e.3  a  Site  for  a  3781 

Final  Decree  in  Order  to  Validate  Marriage  where  First 

Husband  has  Disappeared.  -  Necessity  of  3801 

Fire  Prevention  -  Amount  of  Personnel,  Bureau  of  3818 

Free  peddlers'  License  3842 

Fee  may  be  Charted  for  on  Required  License  for  Nurseries  - 

No  3855 

Fuhrman  Bequest  by  Park  Commission  for  Construction  of  a 
Field  House  for  Use  of  Baseball  Players,  Tennis 
Players,  etc,  -  Use  of  3856 

Fire  Prevention  and  Investigation  -  Regulation  by  Ordinance 

of  Classification  and  Salaries  of  Personnel  of  Division  of    3858 

Fire  Engine,  Liability  for  Property  Damage  Caused  by,  while 

Answering  Emergency  Call  colliding  with  Automobile  3892 


.'  ■  ■ 

i 


- 


■ 


FIRE  COMMISSIONERS  -  BOARD  OF 

Service  Station  Distance  from  School  Entrance  3742 

Reduction  in  Working  Time  of  Members  of  Fire  Department  3810 

Bureau  of  Fire  Prevention,  Amount  of  personnel  3818 

Fire  Department,  Non-uniformed  members  of  3848 

Fire  Engine,  Liability  for  Property  Damage  caused  by,  while 

Answering  Emergency  Call  Colliding  with  Automobile  3892 

Public  Hearings  by  Fire  Commission  regarding  Disability 

Pensions  3893 

Physical  Examination  may  be  Required  by  Civil  Service 
Commission  on  Promotional  Examination  in  the  Fire 
Department  3895 


-G- 


Garage,  Leasing  of  the  Sub-surface  of  Huntington  Square 

for  the  Construction  and  Operation  of  -  3033 


-H- 

Height  Limitation  Ordinance  in  Vicinity  of  Telegraph  Hill 

"Spot  Zoning"?  Is  Proposed  3768 

Housing  Authority  -  Appointment  to  3772 

Holidays  -  Election  3803 

Housing  Projects  -  Jurisdiction  of  City  and  County  in  3812 

Hearings  and  Appearances  before  County  Board  of 

Equalization  3821 

Hospitals,  Licensing  of,  Under  State  Department  of  Health      3878 

Huntington  Square,  Leasing  of  Sub-surface  of,  for  the 

Construction  and  Operation  of  Garage  3883 


- 


. 


HEALTH  SERVICE  BOARD 

Judges  or  Comr.issioners  Participate  in  Health  Service 

System  3750 

Employees  in  Office  of  Secretary  of  Superior  Court 

are  State  Employees  3767 

Admission  as  Members  in  Health  Service  System  of  employees 

Withdrawing  Exemption  3809 


c 


-I- 


Interpretation  of  Certain  Agreement  between  Contractors  and 
Engineers  as  to  Overtime.  Meaning  of  Term  Armistice  and 
Victory  bay  3778 

Interpretation  of  General  Form  of  Contracts  of  Purchaser 

of  Supplies  3817 

Installment  Plan  Purchases  of  Transportation  Equipment  Inhibited.  3833 

Inspector,  Right  of  Former  Market  Street  Railway  Company  Em- 
ployees to  Obtain  Preference  in  Civil  Service  Examination  for  3869 

Indigents  for  Aid  Furnished  by  City  and  C0unty  of  San 

Francisco  -  Right  to  Lien  on  Property  of  3880 


- 

■ 


-J- 


Judges  or  Commissioners  Participate  in  Health. 

Service  System  3750 

Jurisdiction  of  City  and  County  in  Housing  Projects  3812 

Jurisdiction  of  City  Planning  Commission  under  Section 

117  of  the  Charter  3826 

(1)  Judges  not  Subject  to, 

(2)  Elective  Officers  Salaries  may  be  Increased  During  Term 

Salary  Standardization  -  3873 

Judgment  in  Action  in  Eminent  Domain  -  Payment  of  Interest 

on  3881 


JUVENILE  COURT 


Necessity  of  Final  Decree  in  Order  to  Validate  Marriage 

where  First  Husband  has  Disappeared  3801 

Custody  of  Minor  Children  on  Abandonment  by  Mother  who 

had  been  given  Exclusive  Custody  by  Decree  of  Divorce       3808 

Juvenile  Probation  Committee  and  Adult  Frobatlon  Board, 

Applicability  of  Charter  Sections  69,  72,  77  and  19  to      3889 


-K- 


-L- 

Liens  on  Real  and  Personal  Property  under  Section  2601 

of  the  Welfare  and  Institutions  Code  3747 

Legality  of  Action  of  Civil  Service  Commission  Declaring 
Position  of  Martha  Saline  Abandoned  under  Rule  33, 
on  April  12,  1944.  3759 

Legality  of  Charter  Amendment  to  Require  Salaries  of 

Supervisors  to  be  Fixed  by  General  Law  3769 

Law  Library  Capital  Expenditures  re  Budget  Request  3796 

Leaves  of  Absence  for  Employees  under  Section  153  of  the 
Charter  to  Accept  Positions  of  Secretary  and  Jury 
Commissioners  of  the  Superior  Court  and  Clerk  of 
the  Municipal  Court  3815 

Liability  for  Negligence  -  Exempting  or  Limiting  3820 

Leases  in  which  the  City  and  County  of  San  Francisco  may 

have  an  Interest  -  Recording  3827 

Liability  of  City  and  County  for  personal  injuries  to 

occupants  riding  in  city  ambulances  during  emergency  calls   3837 

Launderette,  Coin-in-Slot,  in  commercial  district  3841 

Legal  authority  of  the  City  and  County  of  San  Francisco  to 
allow  attendance  of  its  officers  and  employees  at 
certain  veteran's  conventions  without  loss  of  pay  3846 

"Laundry"  -  Definition  of  Term  3854 

Leave  of  Absence  for  National  Guardsmen,  etc.  While 

Attending  Annual  Encampments  3865 

Liability  of  the  Chief  Administrative  Officer,  Director 
of  Public  Health  and  other  Heads  of  Departments  for  the 
Negligent  Acts  of  Employees  under  their  Jurisdiction        3868 

Leasing  of  Beach  Chalet  to  Veterans  Organizations  3872 

Licensing  of  Hospitals  under  State  Department  of  Health        3878 

Leasing  of  the  Sub-surface  of  Huntington  Square  for  the 
Construction  and  Operation  of  Garage  3882 

Legality  of  Ordinance  Restricting  the  Issuance  of  Building 
Permits  to  Construction  Authorized  under  Federal  Regulations 
where  such  Authorization  is  necessary  3884 


' 


. 


' 


- 

■ 
■ 

I 
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Limitation  of  Time  within  which  Board  of  Supervisors  may 

Consider  Appeal  from  Action  of  City  Planning  Commission     3888 

Liability  for  Property  Damage  caused  by  Fire  Engine 
while  Answering  Emergency  Call  Colliding  with 
Automobile  3892 


LAW   LIBRARY  -   SAN  FRANCISCO 

Law  Library  Capital  Expenditures  re  Budget  Request  3796 


• 


-M- 


Municipal  Court  Deputy  Clerks,  Civil  Service  Status  of    3740 

Meaning  of  the  Word  'Printed"  as  used  in  Section  3442 
of  the  Revenue  and  Taxation  Code  of  the  State  of 
California  3754 

-:ter  Plan  and  Various  Items  of  Plan,  Power  of  Board 

of  Supervisors  in  regard  to,  relation  of  Charter  and 

Community  Redevelopment  Act  and  General  Extent  of 

Powers  of  Board  3755 

Motor  Vehicle  Matters,  'whether  Ordinance  or  Resolution 

is  Necessary  in  3758 

Meat  Inspection  3770 

Municipal  Code,  Amendment  to,  Providing  Penalties 

for  Violation  of  Speed  and  Traffic  Regulations  within 

the  City  and  County  Limits  which  Penalties,  although 

Different,  are  Covered  by  the  Vehicle  Code  of  the 

State  of  California  3792 

Marriage,  Necessity  of  Final  Decree,  where  First  Husband 

has  Disappeared,  in  order  to  Validate  3801 

Members,  Admission  as,  in  Health  Service  Systems  of 

Employees  V.'ithdr awing  Exemption  3809 

Master  Electrician,  Examination  for  3830 

Maintenance  of  Sidewalks  by  Government  and  Governmental 
Agencies 

Meals,  Exemption  from  Sales  Tax  on,  Served  to  Employees 

of  He ten  Hetchy  3859 

Market  Street  Railway  Company  Employees,  Right  of,  to 
Obtain  Preference  in  Civil  Service  Examination  for 
Inspector  3869 

Municipal  Employee  -  Who  may  Order  Suspension  for  Less 

than  Thirty  Days  of  a  3894 


MAYOR 


Right  of  Member  of  Welfare  Commission  to  Hold  office 
while  Holding  a  Salaried  Position 

Appointment  to  Housing  Authority 

Strike  Threat  not  an  Emergency  under  Section  25  of  the 
Charter 

United  Nations  Permanent  Home;  Use  of  Sharp  Park  as 


3746 
3772 

3816 
3864 


I 


-N- 

Necessity  of  Pinal  Decree  in  Order  to  Validate  Marriage 

where  First  Husband  has  Disappeared  3801 

Newspapers,  Sale  of,  on  Public  Streets,  Regulations  of  3850 

Nurseries  -  No  Pee  may  be  Charged  for  on  Required  License 

for  3B55 

"Night  Clubs";  Restaurants  and  Taverns  Supplying  Music  for 
Dancing  by  Patrons  not  Within  Meaning  of  Section  460 
of  Health  Code,  and  therefore  not  Properly  Classified 
as  3860 

National  Guardsmen,  etc.,  Leave  of  Absence,  while  Attending 
Annual  Encampment  3865 


-0- 


Ordinance  or  Resolution  is  Necessary  in  Motor  Vehicle 

Matters  -  Whether  3758 

Omission  of  Essential  Facts  from  Claim  Prescribed  by 

Section  87  of  the  Charter  3766 

Overtime  -  Interpretation  of  Certain  Agreements  between 
Contractors  and  Engineers  as  to  Overtime.   Meaning 
of  Term  Armistice  and  Victory  Day  3778 

Old  Age  Pensioners  not  Entitled  to  Reduced  Street  Car 

Pares  3800 

Old  Age  Pensioners  may  be  Charged  Seven  Cents  per  Car 

Ride  3807 


-p- 


" Printed"  as  used  in  Section  3442  of  the  Revenue  and  Taxation 

Code  of  State  of  California  -  Meaning  of  the  Word  3754 

Power  of  Board  of  Supervisors  in  regard  to  Master  Plan 

and  various  items  of  Plan,  relation  of  Charter  and  Com- 
munity Redevelopment  Act  and  general  extent  of  Powers 
of  Board  3755 

Property  on  Chestnut  Street  between  Hyde  and  Leavenworth 

Streets  -  Acceptance  of  Certain  3756 

Public  Utilities  Commission  for  Removal  of  Utilities  in 

Public  Streets  -  Responsibility  of  3773 

Public  Utilities  Commission  for  Removal  of  Utilities  in 

Public  Streets  -  Responsibility  of  3774 

Promotive  Classification  where  there  is  no  Salary  Standard- 
ization Schedule  for  the  Promotive  Classification  - 
Salary  to  be  Received  on  Entrance  into  a  3779 

Police  department,  Clerical  Staff,  Member  of  3785 

Promotive  Classification,  Definition  of  3789 

Penalties  for  Violations  of  Speed  and  Traffic  Regulations 
within  the  City  and  County  Limits  which  Penalties, 
although  different,  are  Covered  by  the  Vehicle  Code 
of  the  State  of  California  -  Amendment  to  Municipal 
Code  3792 

Pay  Plan  in  the  San  Francisco  Public  Library  -  Authority 

to  Establish  Duplicate  3798 

Permits  because  of  Anticipated  Community  Center  -  Refusal 

to  Grant  3806 

Purchase  of  Surplus  Commodities  by  Purchaser  of  Supplies        3811 

Proceedings  of  the  County  Board  of  Equalization  3819 

Parole  may  not  hold  Civil  Service  Position  or  take  Civil 

Service  Examination  -  Person  on  3822 

Probate  Investigator-Superior  Court  as  Appointee  of 

Secretary- Jury  Commissioner,,  3823 

Procedure  for  submission,  publication  and  advertising  of 

charter  amendments  proposed  by  the  Board  of  Supervisors     3836 


;  --■ 


- 


■ 


< 


- 


. 
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Peddler's  License,  Free  3842 

Pension  Rights  of  Mrs.  Driscoll  under  Section  35.5  of 

the  Charter  3851 

Public  Works  Special  Permit  Fund  -  Escheat  of  Unclaimed 

Moneys  Deposited  in  Department  of  3862 

Palace  of  Fine  Arts,  Duty  of  United  States  to  Restore 

Premises  to  Condition  in  which  Received  3863 

Payment  of  Interest  on  Judgment  in  Action  in  Eminent 

Domain  3881 

Permit,  Necessity  for,  from  Health  Department  in  Public 

Eating  Places  where  Beverages  are  Served  3885 

Public  Eating  Places,  Necessity  for  Permit  from  Health 

Department,  where  Beverages  are  Served  3885 

Property  Damage,  Liability  for,  Caused  by  Fire  Engine 
while  Answering  Emergeny  Call  colliding  with 
Automobile  3892 

Public  Hearings  by  Fire  Commission  regarding  Disability 

Pensions  3893 

Physical  Examination  nay  be  Required  by  Civil  Service 
Commission  on  Promotional  Examination  in  the  Fire 
Department  3895 

Promotional  Examination,  Physical  Examination  may  be 
Required  by  Civil  Service  Commission  on,  in  the  Fire 
Department  3895 


• 


' 


PARK  COMMISSIONERS  -  BOARD  OF 

Acceptance  of  Certain  Property  on  Chestnut  Street 

between  Hyde  and  Leavenworth  Street  3756 

Yacht  Harbor  Leases 

Fuhnnan  Bequest  by  Park  Commission  for  Construction  of  a 
Field  House  for  Useof  Baseball  Players,  Tennis  Players, 
etc.  -  Use  of  3856 

Leasing  of  Beach  Chalet  to  Veterans  Organizations  38732 

Leasing  of  the  Sub-surface  of  Huntington  Square  for  the 

Construction  and  Operation  of  G-arage  3833 


• 


PERMIT  APPEALS  -  BOA, RD  OF 

Appeal  and  Form  of  Appeal  to  Board  of  Permit  Appeals  - 

Time  to  3763 


POLICE  COMMISSIONERS  -  BOARD  OF 

Vacation,  Whether  Proposed  Amendment  of  Charter  Section 

153  would  have  Cumulative  Effect.  3784 

Police  Department,  Clerical  Staff,  Member  of  3785 

Amendment  to  Municipal  Code  Providing  Penalties  for 
Violations  of  Speed  and  Traffic  Regulations  within 
the  City  and  County  of  San  Francisco  Limits  which 
Penalties,  although  Different,  are  Covered  by  the 
Vehicle  Code  of  the  State  of  California  3792 

Jurisdiction  of  City  and  County  in  Housing  Projects  3812 

Police  Department,  Clerical  Staff,  Member  of  3834 

Pension  rights  of  Mrs.Driscoll  under  section  35.5  of  the 

Charter   (re  Police  Dept.  widow)  3851 


.  ■ 


PUBLIC  HEALTH  -  DIRECTOR  OP 


Appropriation  for  Services  for  Handicapped  Children 

required  by  Sec.  270  Health  and  Safety  Code  3743 

Fire  Prevention  and  ^afety  is  Not  Required  to  Join 

with  Director  of  Public  Health  in  Signing  Complaint 

for  Violation  of  Provisions  of  Health  Code  3751 

Ambulance  Steward  when  Called  to  a  Private  Home  or 
Institution  where  a  Person  has  Recently  Died  - 
Duties  of  3753 

Meat  Inspection  3770 

"Night  Clubs"f  Restaurants  and  Taverns  Supplying  Music 
for  Dancing  by  Patrons  not  Within  Meaning  of  Section 
460  of  Health  Code,  and  therefore  not  Properly 
Classified  as  3860 

Director  of  Public  Health  and  other  Heads  of  Departments 
for  the  Negligent  Acts  of  Employees  under  their  Juris- 
diction -  Liability  of  the  Chief  Administrative  Officer,    3868 

Hospitals,  Licensing  of,  Under  State  Department  of  Health      3878 

Right  to  Lien  on  Property  of  Indigents  for  Aid  Furnished 

by  the  City  and  County  of  San  Francisco  3880 

Permit,  Necessity  for,  from  Health  Department  in  Public 

Eating  Places  where  Beverages  are  Served  3885 


- 


- 


PUBLIC  LIBRARY  -  SAN  FRANCISCO 

Authority  to  Establish  Duplicate  Pay  Plan  In  the  San  Francisco 

Public  Library  3798 

Placing  of  Books  in  San  Francisco  Hospital  for  Use  by 

Patients  3882 


PUBLIC  UTILITIES  COMMISSION 


Destruction  or  Sale  of  Obsolete  Street  Cars  3771 

Public  Utilities  Commission  for  Removal  of  Utilities  in 

Public  Streets  -  Responsibility  of  3773 

Public  Utilities  Commission  for  Removal  of  Utilities  in 

Public  Streets  -  Responsibility  of  3774 

Ackerman  -  Commissioner  of  Utilities  -  not  Allowed  to 

Pass  on  Permit  of  Yellow  Cab  Company  3775 

Utilities  Commission  May  Abandon  Tracks  on  Folsoaa 

Street  between  Twelfth  and  Eighteenth  Streets         3788 

Are  Messrs.  B  est  and  Cooper  Blanketed  into  Civil 

Service  under  Section  125  of  the  Charter  as  Airport 
Employee  s  ?  3795 

Old  Age  Pensioners  not  Entitled  to  Reduced  Street 

Car  Fares  3800 

Old  Age  Pensioners  may  be  Charged  Seven  Cents  per 

Car  Ride  3807 


Wages  of  Platform  Men  cannot  be  Increased  During 

Fiscal  Year  3814 

Validity  of  Claim  which  Claimant  Attempts  to  File  on 
the  Sixtieth  Day  After  the  Controller's  Office  is 
Closed  on  Saturday,  when  during  that  Period  the 
Governor  has  Declared  a  Holiday  3825 

Exemption  from  Sales  Tax  on  Meals  Served  to  Employees 

on  Hetch  Hetchy  Project  3859 

Veterans  over  Eighteen  may  not  have  Issued  School 

Tickets  on  Municipal  Railway  3867 


... 

- 


'•• 


- 


' 


PUBLIC  WELFARE  DEPARTMENT 


Separate  Property  3741 

Liens  on  Real  and  Personal  Property  under  Section  2601 

of  the  Welfare  and  Institutions  Code  3747 


• 


PUBLIC  WORKS  -  DEPARTMENT  OP 

Responsibility  of  Public  Utilities  Commission  for  Removal 

of  Utilities  in  Public  Streets  3773 

Responsibility  of  Public  Utilities  Commission  for  Removal 

of  Utilities  in  Public  Streets  3774 

Refusal  to  Grant  Permits  because  of  Anticipated  Community 

Center  3806 

Responsibility  of  City  for  Construction  of  Side  Sewers  - 
(Corbett  Ave.  (Wly  Side)  24th  Street  northerly  Side 
Sewers  3877 


-     ' 
■ 


PURCHASING  DEPARTMENT 

Effective  date  of  Resolution  5317  of  the  Board  of 

Supervisors  3802 

Purchase  of  Surplus  Commodities  by  Purchaser  of  Supplies       3811 

Interpretation  of  General  Form  of  Contracts  of  Purchaser 

of  Supplies  3817 


-.- 


-R- 

Right  of  Member  of  Welfare  Commission  to  Hold  Office 

while  Holding  a  Salaried  Position  3746 

Real  and  Personal  Property  under  Section  2601  of  the 

Welfare  and  Institutions  Code  3747 

Residence  outside  of  San  Francisco  of  City  Employees 

and  Officers  3752 

Recall  -  Procedure  For  3764 

Responsibility  of  Public  Utilities  Commission  for  Removal 

of  Utilities  in  Public  Streets  3773 

Responsibility  of  Public  Utilities  Commission  for  Removal 

of  Utilities  in  Public  Streets  3774 

Race,  Creed  or  Color  -  Discrimination  Because  of  3783 

Receipts  from  Admission  Charges  to  California  Palace  of 

the  Legion  of  Honor  3799 

Resolution  5317  of  the  Board  of  Supervisors.  -  Effective 

Date  of  3802 

Refusal  to  Grant  Permits  because  of  Anticipated  Community 

Center  3806 

Reduction  in  Working  Time  of  Members  of  Fire  Department      3810 

Recording  Leases  in  which  the  City  and  County  of  San 

Francisco  may  have  an  Interest  3827 

"Rate  of  Pay",  Definition  thereof  3839 

Real  Property,  Sales  of  City  Owned,  by  the  Director  of  Prop- 
erty 3843 

Roche,  John  D.  (1917-1919),  Status  under  Retirement  System 
of  Military  Service  of,  in  Connection  with  Section  168.1 
of  the  Charter  3853 


Regulation  by  Ordinance  of  Classification  and  Salaries  of 
Personnel  of  Division  of  Fire  Prevention  and  Investi- 
gation 

Right  of  Former  Market  Street  Rai  lway  Company  Employees  to 
Obtain  Preference  in  Civil  Service  Examination  for 
Inspector 

Ruling  of  City  Planning  Commission  -  Apneal  by  Lessee  of 
City-owned  Property  from 


3858 

3869 
3870 


■ 


■ 


. 
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Rezoning  Application,  Appeal  from  Decision  of  Planning  Com- 
mission on,  Method  of  Bringing  3efore  3oard  of 
Supervisors  3874 

Resolutions,  Board  of  Supervisors,  Adoption  of,  on  Date 

ofPresentation  3875 

Right  to  Lien  on  Property  of  Indigents  for  Aid  Furnished 

by  city  and  C0unty  of  San  Francisco  3880 


_  _ 


- 


REAL  ESTATE  DEPARTmttHT 

Recording  Leases  in  which  the  City  and  County  of  San 

Francisco  may  have  an  Interest  3827 

Auditorium  Contrary  to  Provisions  of  Building  Code  -  Use  of    3852 


- 


RECREATION  COMMISSION 

Payment  of  Interest  on  Judgment  in  Action  in  Eminent  Domain        3881 


• 


REGISTRAR  OF  VOTERS 


Declaration  of  Policy  3765 


RETIREMENT  BOARD 

Status  under  Retijanent  System  of  Military  Service  of  Mr.  John 
D.  Roche  (1917-1919)  In  Connection  with  Section  168.1 
of  the  Charter  3853 


- 


-s- 


Separate  Property  3741 

Service  station  Distance  from  School  entrance  3742 

Sick  Leave,  right  of  Disabled  Veteran  on  Return  from 

Military  Leave  3748 

Standardization  of  Salaries,  1946.   (Civil  Service 

Findings )  3761 

Superior  Court  are  State  Employees  -  Employees  in  Office 

of  Secretary  3767 

Secretary  of  Superior  Court  are  State  Employees  -  Employees 

in  Office  of  3767 

Salaries  of  Supervisors  to  be  Fixed  by  General  Law  - 

Legality  of  Charte  r  Amendment  to  Require  3769 

Sale  of  Obsolete  Street  Cars  -  Destruction  or  3771 

Salary  to  be  Received  on  Entrance  into  a  Promotive 

Classification  where  there  is  no  Salary  Stand- 
ardization Schedule  for  the  Promotive  Classifi- 
cation 3779 

Superior  Court  Reporters;  Salary  Basis  3782 

Salary  Basis;  Superior  Court  Reporters  3782 

Surplus  Commodities  by  Purchaser  of  Supplies  -  Purchase  of   3811 

Strike  Threat  not  an  Emergency  under  Section  25  of  the 

Char  ter  3816 

Salaries  of  Certain  Assistants  of  Secretary- Jury  Commission- 
er as  Subject  to  Standardization  3824 

Secretary- Jury  Commissioner  as  Subject  to  Standardization  - 

Salaries  of  Certain  Assistants  of  3824 

Single  Family  Dwelling,  Accessory  Building,  Permitted  in 

First  Residential  District  3829 

San  Francisco  Unified  School  District,  Authority  of  the, 

to  exchange  property  3832 

Salary  Standardization  Ordinance,  "Water  Level",  meaning 

of  term  as  used  in  3835 

Sales  of  City  Owned  Real  Property  by  the  Director  of 

Property  3843 


■ 
- 

- 

- 

- 


.. 


■ 


. 
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Sidewalks,  Maintenance  of,  by  Government  and  Governmental 

Agencies  3844 

Sale  of  1,'ewspapers  on  Public  Streets,  Regulation  of         3850 

Status  under  Retirement  System  of  Military  Service  of 
Mr.  John  D.  Roche  (1917-1919)  in  Connection  with 
Section  168.1  of  the  Charter  3853 

Sales  Tax,  Exemption  from,  on  Meals  Served  to  Employees 

on  lietch  Hetchy  Project  3859 

Sharp  Park  -  Use  of  as  United  Nations  Permanent  Home        3864 

Subdivider's  Bond,  Amount  and  Approval  of,  under  Section 

11601,  Business  and  Professions  Code  3866 

Salary  Standardization, 

(1)  Judges  not  Subject  to 

(2)  Elective  Officers  Salaries  may  be  Increased  during 

Term  3873 

Salary  and  Hours  of  Work,  Charter  Sections  35.5  and  35.5-|-, 

Effective  Dates  of  Amendments  as  to  3876 

Side  Sewers,  Construction  of,  Corbett.  (Wly  Side)  24th 

Street  northerly  Side  Sewers  -  Responsibility  of  City  for  3877 

San  Francisco  Hospital,  Placing  of  Books  in,  for  Use  by 

Patients  3882 

Set  Back  Line,  Effect  of  Voluntary  Withdrawal  of  Portion 

of  Application  to  Abolish  3886 

Steinhart  Aquarium  City  Employees,  Commen cement  of  City 

Service  for  Purpose  of  Seniority  Increments  3887 

Suspension,  Who  nay  Order,  for  Less  than  Thirty  Days 

of  a  Municipal  Employee  3894 


SUPERVISORS  -  BOARD  OP 


Board  of  Supervisors  in  regard  to  Master  Plan  and  various 
items  of  Plan,  relation  of  Charter  and  Community  Re- 
development Act  and  general  extent  of  powers  of  board. 
Powers  of  -  3755 

Standardization  of  Salaries,  1946.   (Civil  Service 

Findings )  3761 

Recall  -  Procedure  for  3764 

Height.  Limitation  Ordinance  in  Vicinity  of  Telegraph 

Hill  "Spot  Zoning"?  -  Is  Proposed  3768 

Legality  of  Charter  Amendment  to  Require  Salaries  of 

Supervisors  to  be  Fixed  by  General  Law  3769 

declaration  of  Policy,  Submission  to  Electorate  Under 

Section  179  of  the  Charter  3777 

Interpretation  of  Certain  Agreements  between  Contractors 
and  Engineers  as  to  Overtime.  Meaning  of  Term  Armistice 
Day  and  Victory  Day  3778 

Discrimination  Because  of  Race,  Creed  or  Color  3783 

Police  Department,  Clerical  Staff,  Member  of  3785 

Appropriations  by  Supervisors  in  Budget  for  Capital 

Expenditures  and  Public  Improvements  3787 

Capital  Expenditures  Based  on  New  Revenues  in  1946-47 

Budget  3791 

Tax  Anticipation  Notes    (Mr#  Chester  McPhee)  3794 

Compensation  for  Travel  Time  of  Employee  between  his 

Home  in  the  City  and  Employment  out  of  the  City        3797 
(Finance  Committee) 

Authority  of  Board  of  Supervisors  to  Confirm  Sale  of 

City  Owned  Property  3804 

Closing  of  Polling  Places  and  Cessation  of  Voting  - 

In  re  3805 


Reduction  in  Working  Time  of  Members  of  Fire  Department   3810 

3813 


Tax  Ordinances  are  not  Subject  to  Referendum  Provisions 
of  the  Charter 


[ 

■ 


' 
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SUPERVISORS  -  BOARD  CF   (Continued) 


Proceedings  of  the  County  Board  of  Equalization  3819 

Installment  Plan  Purchases  of  Transportation  Equipment 

Inhibited  3833 

Board  of  on  ervisors,  Procedure  for  Submission,  Publi- 
cation and  Advertising  of  Charter  Amendments  Proposed 
by  3836 

Definition  of  term  "Laundry"  3854 

County  Superintendent  of  Schools,  District  Superintendent 
of  Schools  of  the  San  Francisco  Unified  School 
District  and  Secretary  of  the  Board  of  Education  - 
Positions  of  3861 

Palace  of  Fine  Arts,  Duty  of  United  States  to  Restore 

Premises  to  Condition  in  v/hich  Received  3863 

Amount  and  Approval  of  Subdivider'3  Bond  under  Section 

11601,  Business  and  Professions  Code  3866 

Appeal  by  Lessee  of  City-owned  Property  from  Ruling  of 

City  Planning  Commission  3870 

Abatement  of  Dangerous  Condition  on  Tax  Deed  Land  by 

Contributions  of  Municipal  Funds  3871 

Appeal  from  Decision  of  Planning  Commission  on  Rezcning 
lication,  Method  of  Bringing  before  Board  of 
Supervisors  3874 

Board  of  Supervisors,  Adoption  of  Resolutions  on  Date  of 

Presentation  3875 

Building  Permits,  Legality  of  Ordinance  Restricting  the 
Issuance  of,  to  Construction  Authorized  under  Federal 
Regulation  where  such  Authorization  is  Necessary         3884 

Board  of  Supervisors,  Limitation  of  Time  within  v/hich, 
may  Consider  Appeal  from  Action  of  City  Planning 
Commission  3888 

Appropriation  from  Emergency  Reserve  Fund.   Must  Ordinance 

be  Passed  as  an  Emergency  Measure?  3391 

Suspension,  V/ho  may  Order,  for  Less  than  Thirty  Days 

of  a  Municipal  Employee  3894 


-T- 

Traffic  Control  Signal  Devices  at  California  Street  and  Grant 
Avenue  and  at  California  and  Kearny  Street  is  for  a 
municipal  purpose.  The  Director  of  the  Department  of 
Public  Works  is  authorized  to  erect  such  traffic  control 
signal  devices  -  Expenditure  for  Erection  of  3745 

Telegraph  Hill  "Spot  Zoning"?  -  Is  Proposed  Height  Limitation 

Ordinance  in  Vicinity  of  3768 

Traffic  Citation  Issued  under  the  Provisions  of  Section  58 

of  the  San  Francisco  Traffic  Code  3776 

Tax  Anticipation  Notes  3794 

Travel  Time  of  Employee  between  his  Home  in  the  City  and 
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January     , 


JfiCTl        ivil  .  orvice    ,tatus  oi'    municipal 
Court  deputy  Clerks, 

ImUwm 

da   office  is  In  receipt  of  your  request  for  an  opinion, 
as  follows: 

"rhe  '.-ivil  service  commission  at  it3  meeting  of 
January  2,  |94i  considered  tae  following  letter  received 
from  the  Clerk  of  the  Municioal  Court: 

•Your  attention  Is  hereby  directed  to  Chap- 
ter 358,  statutes  of  California  and  the  Municipal 

V%     ct  adopted  in  1925,  and  more  particularly 
.  oction  18  thereof,  which  reads  in  part  as  follows: 

"-.11  vacancies  in  the  office  of  clerk 
or  marshal  shall  be  filled  by  appointment  by 
majority  vote  of  the  judges.  All  vacancies 
in  the  clerk's  office  shall  bo  filled  by 
appointment  by  the  clerk*  All  vacancies  in 
the  marshal's  office  shall  be  filled  by 
appointment  by  the  marshal,  and  it  3 hall  be 
competent  for  the  marslial  to  appoint  a  deputy 
clerk  or  oourt  clerk  ex-officio  a  deputy 
marsxial;  provided  that  no  person  so  appointed 
sliall  receive  any  increased  compensation.  In 
any  city  or  city  and  county  wlilch  aas  a  civil 
service  commission  all  appointments  to  fill 
vacancies  as  provided  in  this  section  siiall 
be  from  among  the  three  highest  of  those 
certified  to  tne  appointing  officer  by  such 
civil  service  commission  to  be  eligible  to 
the  office  of  t.  I  osltion  to  be  filled.   uch 
eligibility  list  3hall  be  obtained  as  the 
result  of  a  competitive  examination  given  to 
determine  the  relative  fitness  of  those  taking 
It  for  t  ;c  osltion  to  be  filled.  A  temporary 
appointment  may  be  made  whenever  there  is  not 
a  list  containing  at  least  three  names  of 
persons  eligible  and  willing  to  accept  appoint- 
ment, but  sue      orary  appointment  shall  not 
be  valid  flore  than  tairty  days  after  a  list  of 
ree  eli'.iblos  is  certified  to  the  appointing 
officer  by  tne  commission." 


•Accordin.  ly,  effective  January  1,  1946 
it  i  I  requ'  its 

to  the  ivll  'i 

I  11  certify  three  elifiblea  for  ap- 
lntment  to  e 

sec  i. * 

"Inasmuch  as  the  request  contained       In  constitutes 
a  radical  ^v   arture  from  the  .:ivil  i        orojedure 
pr*M  t    I  L  owed  In  this  juri       a,  you  are  requested 
to  render  your  opinion  as  to  the  legality  of  thi   ra<  est. 

a  attention  Is  called  to  the 

sentences  of  sect:       of  the  charter  which  re*  , 

aever  e  position  oontrol       tha 

civil  service 

be  filleo,  >  -.a 

requisition  to  the  civil  service  (X 

111  it.   ;  an  -   ,       lisaion 

shall  cert 

and  a   :         <  ie 

list  of  e  .     case  t 

,  11 

certify  t.  the  )ers-.;n  str  ♦.  st 

on  such  1  i.   . ' ' 


.lined  all  of  the  el 

jlarly  Section  IB.   (Jndcr  secti  on  3        n  ialature 
has  seen  fit  to  provide  that  three  rtified  to  the 

appoint:  i      ;  <<.  this  is  contrary  to  the   revision* 

rtrr,  bat  Motion  11  of  Article  VI  of  the 
tate  Constitution  rovi  er  in  Dart: 

ie  wanner  in  wnlci.,  tern:  for 

ftaich  tie  juties,  clerKs  and",  U.er  > tta  hea  of  :.urii-l)sl  courts 
shall  uc  *  .  the  ;:u:;L--r-r  v.  .  i  ati^ns 

uf  ;sajd  jii'.  c-.-    *;  nd  o  f  L.xr       '  :•.? ,  oxci  t 

as  such  ?'.et r.err"  >  rp  otherwise   rovlded  1,        itic-le,  s.  all 
be  prescrl'Tro  '.■   _<  Eej     t'lro"^ 


#3 

The  Constitutional  provision  subordinates  the  Charter. 
(  ee  also:  Opinions  of  the  City  attorney  of  aroh  24,  1943  and 
I arch  22,  1945;  Simpson  v.  i^ayne,  79  Del.  Apo.  780). 

In  view  of  the  fore.  .   ,  I  am  of  the  opinion  that  requls« 
tions  for  deputies  must  be  made  in  accordance  with  Section  18  of 

I  \ct,  and  that  Section  148  oi       art-er  of  the  Clt)  and  County 
of  Pan  Fra  si  co  does  not  aojly. 

'  t fully  submitted, 


. 


To:   Civil  Service     '  si on 


IAD 


%, 


rv   7 


. 

I  u  In  receipt         letter  roquostlag  an  opinion  08  follows  I 

n  concerning 
at  ,    rocolw 

real 

. 
LI  nt 

'Mr.   mm  .  a  v;ere  married  in  19C1  In  the   *1 

Illinois, 

jir  incrrlcd  life.     A': 
ornia  and  sno  County  whoro   on  Ooto 

.    annlo  radian  rocoive  rtj  subject   to 

.    .  Ml  *J.    Irwin,      our  understanding 

1 8  that  ,;ro.  was  able  to  make  the  down  payment 

accruod  earning  n.      A  ras 

a  out  ,  ,    in  the  ter 

had   a,  ,      o  so  euro  it  on  a  j  or;/  note 

in  ,000  payable  at  .  j.n- 

,    1957,    ~.  iero   i::   poo  >r<    c    a         i 
17,   l  37,   by  whi 
in  .  . 

..ore   trustees  for 
abot,   V  ,  .  full 

rec  .  .  :ctober  4, 

,     -liiilo  Dadl&n   oy     mat  to  M« 

Mar.       .        J  lure  t  .  ction 

,  osited  In  a  bank 

.  '  • 

,  • ,  on  in  receipt 

as£;  9   of  Ai  ody 

ust   1,    1  j      •  j   it  la  nee 

-)  deter:  a  extei;!. 

poii-.       1  ,     .u  desire  v  nceming  whether 

the   sum  In  queatiun  is   separate   or  coranunlty  oroporty. 

'  r  warrant  inasmuch  as  wo 

have  been  unable  to  :aako  a  det  .ho   extent 

of  orty  at  this   I.     e.       re   s      11  continue  to 

hold  hi!  warrants  until  wo  have  received  your  opinion  in  t 
matter.'' 

on  furnished  b  s  not  complete   In  o.  1, 


-  - 


and  appa  .  id  this  opin- 

.    ..        ur  latter,    .iz-    that  the 
down  .  •  ;ra  her  accrued  ear  is  earned 

ur  prior   fee  o  California,   or  after  arriving  ornia 

than  c  .  as  to  the  wife  of  Peter 

&nd  that  tl  .  3e 

3  are  incorroci  opinion  s  lad  in  accordance 

che  corrected  facts* 

164  Ci~  ,  j  in  part  aa   fella 

"Property  acquired  oS  sumptions:    Limitation 

of  certain  actions.)     Ail  ochfc:  lrod  after 

by  either  huabund  or  wife,    or  both,   ine'i  .  |  ty 

•     1  ( 

lee   ela  , 

which  would  not  rty  of  if 

lired  ?••   Lie  dead. el  ,  tyj 

:.  s  no  r  s  o  pa  rate      re ■  ■ .    i  ■  t  y  t   and  y  such  married  Soman 

and  e  n  the    (resuaation  Is    chat  ehf  trt 

acquired  B*  ,   as  tenant  in  common,   toil  ess  a  different   inten- 

n  is  expre:  Inetru  ,  on  any  of   such 

ty  is  aaqulred  in 

which  thoy  are   cesc  wife,   uif  ferent 

mtien  is  ?d  in  the  Laa trument,  rat 

vife, 

ra- 
ti. .  or 
auccc                        iterest, 

In  .  , 

I      > 

lere  a  coamissioner^s  deed  1  iter  foree)  of 

proporty  acquired  I  , 

ap 

pr 

is  t      . 


i  LA.  S  A  LLE  ,  I  . 

,    .-here  tho  cour: 

n  automobil    ,  )t  a 

4  woman,   v/  separai  rty  la  re 

it  was  bou  in 

a  c  r  with 

period  when  she    lived  apart  from  ,  sub- 

:ts  wer-'.  1th  money  : 

,  .    is  no  evidence  to  rebut  the  pre- 

n  of  a    -ift   oi  .i;tor  fund", 

"The   sto  tutor,  rty,   an  interest  thero- 

,  Leh  is  aco:irod  by  ' od 

wo  an  ins'  , 

i-heory  that   in  the    c>  I  ncos  t"  /id 

is  o  a     l.rj  a  interest  to  I  o, 

.on  pre  valla  until 
evidence." 

,  .  .  f  Lttt  in 

qucstiu. .  '  >ws: 

ed 

all    ,  lie  in  i  a 

,  3r 

.    ]  it  was 

,  r  even  the 

Lance 
,  j.l  subsequent  instalments,  as  «<  : 

,  \A  out   of  t  . 

rty  ac< 
separate   or    : 

its  tion,  ,  ,  ate 

jperty  sea,  it  ao  , 

b  oi  ■  rty 

3  ... 

irty  aoquj  ,    '  of  one 

,  of 

wat  ,  a  hia  .    ,  08 

to  t  .  nchez   v.   Grace      .    .  ch 

Kl    -     .  .       .      ,  .       : 


-  - 


rty  In  quostlcj  conveyed"   to  Anriio  Dadlan 

i  written  li 

Sftotlon   1   4      .         ■    .'v   1       K,ef    quo"  ,    road  in  1Q      ,  nrt, 

is  follows: 

.     to  a  to  bo 

ho  j 

•   subsequent    Dayvnerits   of  the  balance  due   on  the   property,   al- 

uiity  funds,  d J  i  the 

rty» 

,  'a. 

.  by  is  hi 8  wlfo's 
lepa  by  ana  since  fa  jxciusivo   e  ronity 

Xinds,  such  funds  arc  ate 

,  .,  ■  ■  - 

Ln&,    I  advise  you  that  tho  sum  of  -3400.00  now 
«i  deposit  in  the  bank  account  un  .       ,    the 

lepai'ate 

the  wife,       ,       in  exc 

...  ,  ;    .-ate 

it. 

-....,     a. 

,  rty 


*pectfully  submit'   , 

City  Atto: 
ftftl 


.,.. 


*ltx 


January  8   1946 


SUBJECT:   Service  Station  Distance  from  School 
Entrance. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
arding  the  follow! 

There  is,  at  present,  an  application  on  filo  by 
Standard  Stations  Inc.  to  erect  a  gasoline  3orvice  station  on  the 
northeast  cornor  of  Van  Ness  Avenue  and  Fell  Street.  Prom  the 
most  northerly  point  of  the  service  station  to  the  property  line  of 
the  steps  of  the  entrance  to  Commerce  High  School  is  137  foot; 
whereas,  to  tho  door  at  the  entrance  to  the  building  is  154  foot. 
The  question  at  hand  is,  whether  "entrance"  as  usod  in  the  ordinance 
means  tho  opening  on  the  property  lino  or  the  door. 

Section  331  of  the  Fire  Code  of  the  Municipal  Code  pro- 
vides as  follows: 

"It  shall  be  unlawful  for  any  person,  firm,  company  or 
corporation  hereafter  to  establish,  operate  or  maintain 
a  gasoline  supply  station  within  the  limits  of  tho  City 
and  County  of  San  Franc! 3co,  where  more  than  one  (1) 
quart  of  gasoline  is  stored  or  kept,  without  first  ob- 
taining a  permit  therefor  from  the  Chief  Engineer  of  the 
Fire  Department  in  accordance  with  the  provisions  of  the 
Article  establishing  procedure  by  Departments  and  Officers 
for  the  Issuance,  transfer  and  revocation  of  permits  and 
licenses,  and  appeals  baaed  thereon;  provided,  however, 
that  the  Chief  Engineer  of  the  Fire  Department  shall  not 
grant  or  issue  an;       t  to  establish,  construct,  operate 
or  maintain  a  gasoline  supply  station  upon  any  loo,  wharf, 
pier  or  other  premises,  the  nearest  point  of  the  property 
line  of  which  shall  come  within  -::•  ■■   »  one  hundred  and 
fifty  (150)  feet  of  any  entrance  of  any  school.   Said  meas- 
urements to  bo  taken  in  a  straight  line  between  the  nearest 
property  line  of  the  hospital,  church  or  theatre  and  the 
nearest  property  line  of  the  gasoline  supply  station  and 
between  the  nearest  entrance  to  any  school  and  the  nearest 
property  line  of  the  gasoline  supply  station;  provided, 
however,  that  in  no  event  shall  the  nearest  property  line 
of  any  gaeoline  suoply  station  be  within  one  hundred  (100) 
feet  of  the  nearest  property  line  of  any  school." 

0  P  I   N  I  0  N 

The  point  at  hand  is  the  interpretation  of  the  word  "entrance1 
We  are  of  the  opinion  that  tho  intention  of  the  3oard  of  Supervisors  as 
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well  as  the  generally  accepted  view  of  the  courts  Is  to  construe  the 
word  ontrance  as  meaning  door. 

ister's  defines  entrance  as  "the  moans  or  oloco  for 
entering  as  a  door  or  gate". 

Corpus  Juris  Secundum  defines  entrance  as  "a  term  meaning 
the  door  or  gate  for  entering;  a  rate,  an  opening  and  porhaps  a 
passage         the  term  has  boen  held  oynonomous  with  "approach"  and 
"entrance". 

As  a  part  of  a  building  "entry"  is  defined  as  a  >assags 
leading  into  a  house  or  other  building  or  to  a  room.  50  C.J.S.  266  and 
867, 

5NRY,  142  N.Y.8.  145,  in  an  application  for  a 
liquor  license  the  applicant  measured  the  distance  from  the  "door" 
of  tho  saloon.   Petitioner  contended  that  the  distance  should  be  meas- 
ured from  the  opening  of  a  privet  hedge  loading  up  to  the  building 
proper.  The  court  held  that  the  "entrance"  to  the  saloon  could  be  on 
any  part  of  the  premises  and  therefore  "the  Measurement  must  be  taken 
from  the  immediate  entrance  to  the  building;  that  is  from  its  door". 

IN  YELL  COUNTY  v.  WILLS-  105   .  .  8X8  (Ark)  a  sheriff's 
return  of  notice  statod  "I  posted  notices  at  each  entrance  to  the 
courthouse  in  Danville,  otc."  The  original  order  required  the  notices 
to  be  posted  on  tho  courthouse  door.  The  sheriff  had  in  fact  posted 
the  notices  on  the  door  but  because  ho  statod  in  his  i      it  that 

ostod  them  on  the  entrance  instead  of  the  door  the  Circuit  Court 
quashed  the  notice.  On  appeal  the  Supreme  Court  found  tfchfct  entrance 
and  door  meant  the  sans  tiling  and  reversed  the  circuit  court. 

IN        .,  180  11,   Si  175  (Ind)  tho  court  soldi 

oelieve  that  an  'ontrance'  as  usod  in  the 
ordinance,  may  bo  i.^on   tho  front,  side,  or  rear  of  a  build- 

.  ,   at  it  must  bo  such  aa  to  afford  a  means  of 
in  ires.;       'ible  to  anybody  desiring  co   pass  from  the 
street  or  other  point  outside  of  the  building  or  grounds 
Into  the  lai;i;or  by  a  well-defined  then  existing  route.""' 

In  McDOUGAL  v.  MALAGIIAN,  184  N.Y.  253,  77  N.  E.  12,  the 
court  said: 

"..hatever  view  the  !       burs  had  of  restricting 
the  existence  of  saloons  within  a  certain  distance  of  a 
dwelling  house,  it  adopted,  as  the  test  of  proximity,  the 
entrance.   It  did  not  forbid  the  establishment  of  a  saloon 
because  it  might  be  within  a  certain  proscribed  distance 
of  the  yard  or  windows  from  which  children  or  other  people 
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might  watch  Its  operation.  The  tost  established  wn<,  +>m 

as      trvA'iJS        ~h- 

gg:  s^s.^S^ 

course     not  nocessary  that   this    entrance   alSmld  be  u'on  the 

o?^£t^^ 

taken  from  the  do^Tthfchurcn  to'tt  f  !£",*&  measurement  was 
this,    of  course,  was  under  ?P«   old  „J?         °r  °f  the  "o^loo  station, 
that 'tha  intention  wa  "to    .so t?,l  fi^t     ™??'     Ii0,veve*-  "'   »e»  inole'.te 
■ohool.    church,   tLalro^^o^i^/S^Se^su^ni^nt!"1^^'   4- 

•entrance"  In  .eTtlo^lZlZ" ^1^^^°"  °f  ^  «" 

speatfully  submitted, 

.   > 

'•  : 
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January  9,  | 


Subject:    Appropriation  lor  services  for  handicapped  ohildren 
required  by  Sec.  270  lloalth  and  Safety  Code. 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  compliance 
with  Section  270,  Health  and  Safety  Code,  as  amended  July  14,  l'J45, 
is  mandatory. 

Section  270,  as  so  amended,  reads  as  follows: 

"Annually  the  board  of  supervisors  of  each 
county  snail  appropriate  for  services  for  handicapped 
children  of  the  county  a  sum  of  money  not  less  than 
mat  represented  by  a  rate  of  one-tenth  of  one  mill 

.0001)  on   each  dollar  on  the  assessed  valuation 
of  the  taxable  property  in  the  county,  except  that 
whenever  the  department  on  or  before  May  1st  of  any 
year  certifies  to  the  board  of  supervisors  a  smaller 
amount  needed  for  such  purposos  in  that  count",  the 
latter  shall  be  the  minimum  amount  appropriable  for 
expenditure  therefor  in  that  county  during  the  next 
succeeding  fiscal  year". 

0  P  I  ?!  I 

Two  questions    present   themselves   for  answor,    as   follows: 

1.  Does   the   statu    Legislature  have   the  power  to  require 
the  board   of  supervisors   to  make   such  an  appropriation? 

2.  Can   the    legislature   lawfully  delegate   to   the   state 
department    of  public    xxealth  the    authority  to   specify  a   smaller  amount 
for  appropriation? 


1.        In  response   to  the   first   question,    it    is   my  opinion 
..tter   of   care  for   the    health  of   handicapped  children   of 
the   various   counties    Is   a  state  affair,    rather   than  primarily  a 
municipal   one.      In   onat   regard,    therefore,    tuo    city   and   county 
functions,    not   as   t>    i-.hcrtered   city  with  exclusive    jurisdiction  by 
virtue    of  home  rule,    but  as   an  administrative   at;ency   of   the    state    in 
the    conduct    of  state   business.      In  state   matters    tno   state   legislature 
has   the   authority  by  ,;enoral   law  to  require  appropriations   by  counties 
to  care   for   them. 

The    leading   case   of  Kicholl  v.    iloster,    157   Cal.   416,    is 
decisive   as   to   the  forojoin:.      It   held    tht   care   of  morally  handicapped 
children  of  any   county  to  be  a   state   affair,    that   the   3tate   legisla- 
ture  could   require   thfl    county  to  appropriate   for  and  pay  expenses    in 
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regard  thereto  and  that  the  San  Francisco  charter  does  not  control  in 
this  regard.   The  opinion  states  us  follows: 

"The  consolidated  city  and  county  of  San  Fran- 
cisco partakes  of  the  nature  of  a  city  and  a  county. 
It  has  the  powers  and  porforms  the  functions  of  both. 
The  section  of  the  constitution  declaring  that 
municipal  cnarters  prevail  over  general  laws  in 
municipal  affairs  relates  solely  to  cities  and  towns. 
xt   aas  no  application  to  San  Francisco,  except  in  so 
far  as  that  subdivision  of  tho  stato  possesses  and 
exercises  municipal  functions  and  constitutes  a 
city,  as  distinguished  from  a  county.   With  respect 
to  the  powers  and  functions  of  a  county  exercised 
by  San  Francisco,  as  In  any  other  county  of  the 
state,  that  section  has  no  concern.   The  power  of 
the  legislature  to  enact  general  laws  for  the  govern- 
ment of  counties,  as  such,  Including  San  Francisco, 
remains  unaffected,  and  unimpaired  by  that  section. 
It  does  not  make  I       rter  of  San  Francisco  para- 
mount to  such  laws  as  to  county  affairs." 

Other  decisions  of  the  courts  also  confirm  all  the  fore- 
going statements. 

The  state  legislature  does,  therefore,  have  the  power  to 
require  the  board  of  supervisors  to  make  the  appropriation  stated  In 
section  270. 

Is  the  delegation  to  the  state  department  of  public 
health  of  power  to  fix  a  smaller  amount  needed  for  the  purpose  as 
an  alternative        .  required  for  appropriation  va': 

The  state  legislature  cannot  delegate  its  legislative 
authority,  but  it  can  legislate  on  a  subject  and  empower  a:       la- 
trative  agency  to  .  a  facts  and  apply      aa  required  In  tue 

.slation.   The  general  powers  of  the  de       t  over  thia  field 
establish  it  as  an  appropriate  agency  for  this  purpoi  .       ac- 
tion 249  H  I  B  uode.  Sections  250  and  251  H  &  S  Code  define  who  are 
handicapped  children  and.  what  are  the  services  to  be  rendered  to 
them.   Later  sections  provide  procedure  for  rendering  and  administer- 
ing tho  services.   It  matter  under  the 
law  whether  a  smaller  minimum  amount  is  required  for  these  purposes 
and,  if  so,  v/hat  that  amount  is.   The  delegation  of  authority  la 
therefore  valid. 

You  state  in  your  letter  that  you  have  in  the  past 
applied  as  a  test  of  residence  requirements  In  cases  of  inability 
to  pay  Sections  2555  and  2556  W  &  I  Code  rather  than  Sections  243 
and  244  G.  C.   The  amendment,  of  whloh  1  assume  you  are  Informed, 
of  Section  254  H  &  S  Code  to  require  use  of  the  Government  Code  sec- 
tions for  this  purpose  is  controlll:  . 


It  soe.:i3  to  ,ne  that  in  your      t  to  the  state  de- 
partment of  public  health  on  this  subject  you  will  do  the  city  and 
county  a  aervico  if  j ou       b  fully  tne  affect  on  tho  city  and 
county  of  this  amendment  of  Section  254.   Also,  if  a  smaller  mini- 
mum is  adequate  by  use  o_  oapital  exclusively, 
as  you  indicate,  I  think  that  you  may  very  well  include  in  your 
report  thi3  fact  and  the  adequacy  locally  of  this  procoduro  for 
this  purpose.   The  effort  in  this  regard  should  be  to  obtain  a 
smaller  nlnlnxu  |     rwlse  the  statute-      latum  will  bo  mandatory, 

Vou  are  therefore  accordingly  advii. 

hespectfully  submitted, 


City  Attorney 
To:   Director  of  Public  uealth 

cc  -  C.A.O. 


3' 

ry  10  1946, 


SUBJECT i  Aro  claims  of  the  United  Statos  Government, 
and  its  Agencies,  subject  to  the  State  Laws 
Governing  the  Limitation  on  the  Filing  of 
Claims, 


Lear  Sir: 


follows: 


I  am  in  receipt  of  your  roqxiest  for  an  opinion  as 


"Charter  Section  87  fixes  certain  tiie  limitations 
for  the  filing  of  dam<.  Lnst  the  C."   . 

"Your  opinion,  dated  December  6,  1945,  "Are  Claims 
of  t:  ,   .  .        at  and  It       es  subject  to 
provisions  of  the  Charters",  rules  tliat  tfct   *   . 
Government  is  not  subject  to  said  Charter  limitations. 

jre  are  certain  time  !      ions  fixed  by  State 
laws  for  8  claims  against  the  City. 

"To  such  limitations  i  its  to  Laws 

to  tes  Government  and  its  agenoies 


.•pinion  dated  3 ;,ocoinher  G,  1946.  I  a       'xat 
.'.ma  of  :  are  not  subject  to  the  provisions  of 

the  Charter, 

addition  to  the  auth       listed  in  the  above 
moiitloncv.        ,     following  pertinent  citations  are  quoted 
herewith: 

In  Gl  a.L.R,  405,  at  41  ', t    _he  foil 

W  oeen  generally  held,   or  ;  t  the  rule  has 

been  n  ,  t   state   statutes  of  limitations 

fcpply  to   3ulta  V  :•  tes   or  its 

s,   unless  Con  r  .od  its  intention 

;o  be   so  bou.     ,  ore  the   United 

tns  is  assert'  ts  vested  in  it  as  sovereign." 

'tod  Statos      .  ,  •    «3 ■ '1,       -    l-   d.   539, 

United   Stat    s  i  ,  aso.    1.    , 

1  o  in  the   same  annotation  I  42   ,    Mi    .    I    -Y.0  : 

where  tho  state   it  s  a  ri^ht  that 

aid  not  exist  at   •  ,  fies  tho  time 

,  oriod 

v/hich  an  action   can  bo  hi  ,    it   is  binding 


-  - 

on  .  .   •  .  ' 

(K  ;   .  .  .  .         |  Denver  .  .R. 

.  .  I  17)  154   .  .  .  i   od, 

;  .11  Utah,  214,       .     . 

...  ,  3  quoted: 

k  1»  not,  at  common  law,  u  condition  :>r  s  to 

an  action  against  ,j   for  tortious  Injury  to 

..  ,    b  the  o       osent  to  the  municip  ]      r- 

but 

ose  such  a  rep        ,  LnOftt  universally 

been  done  by  statutory  or  charter  Lona,  so  t       ..he 

ajority  of  th       ,  necessity 

of  Ion  of  the  claim  I         d  itsolf  into 

butory  construct! o  . 

-it  to  sue  a  municipal  corporation  for 
toz'tious  injury  to  ated  at  t  the  n  - 

,       B  action  brought  by  the 
bounty  does  not  come  unaer  t 
exception  that  u  now  right  c       by  stas:  ■  with  it  i 

necessity  of  eeuplyinj  with  the  statute  of  limitatic   . 

in  17  R«C.L.  968  the  follow!       are  at  Section  M 

o  United  States  asaertl;.      .3  vested  in  it  as  a 
sovereign  is  not  bound       ate  a  of  11  - 

tations  unless  Congees  clearly  manifests  its  intention 
that  it  Siould  be  so  bound,       .  no  event  can  th© 

t  bo  bound  by  3uch  a  statute       by 
a  sta   .  artieula  ,  it 

sues  as  a  cr-oditor,  position. 

Alt!      a  inoi  use  of  the 

f  limitations  :  ly  or  by  fi 

to  lei  c  th*  Statute,  officers  of  the  for 

>t  authorized  to  waive  Halt  ;aed  by 

statute  en  suits  against  ■  court 

of  cle '   .  tes  barred  by       on 

the  ovornmont  or  of  t;      uers  or  agent! 

of  the  povornmont,  however  .rross,  in  a  suit  broup.ht  by 
it,  a3  a  soverei  ,       orce  a  public  ripht 

5sort  a    Lie  Interest*  \y   the 


.  LO< 

. 

. 

so  busily  e: 

.  !.  on  of 
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The  Important  parts  of  this  citation  for  our 

aro  tho  uncorlinod  sentences,  for  tnoroln  la  contained  i       on  for 
rule  as  stated  in  tula  annotation;   una  although  it  is  used  as 
Lying  to  I     as  of  limitation,  tho  lira!  tat  Ions         •  t  :rie 

for  .  I    ir  both  the       3tatutos  and  the 

are  in  tho  nature  of  statutes  of  limitation,  and  th> 

may  be  applied. 

'ihoroiore.  in  direct  answer  to  your  inquiry  I  am  auviE. 
you  that  the  ledoral" Government  Is  not  bound  fry' ahy~  sTrir  "      .visions 
of  the  State "  Iai  Va   re~-V-rd  to  the  time  for  f  1  ling'  oT"  cTaTms"  a^alh'sT 
the  City  and  County  of ~: an  Francisco* 

In        to  the  agencies  of  the  Federal  Govern- out  I 
a;.ain  refer  ye  >er  6,  1      id  repeat  fctaftt 

each  agency  would  require  a  separate  answer  with  regard  to  its  ri  hts 

.r  tne  California  stai.  .   .    loh  answer  could 

be  reached  only  upon  an  analysis  of  the  organization  and  the  mr  ;oae 
of  the  agenoy« 

•oectfully  submitted 
City  Attorney 


To:  ftm   Controller 

■ 


January  14,  1946       3-  7*/-6~ 


endlture  for  erection  of  traffic  control  signal  devices 
at  California  Street  and  Crsnt   venue  and  at  California  and 
Kearny  Street  Is  for  a  municipal  purpose.   The  Director  of 
ti.e  Department  of  i'ubllo  I  orks  is  authorised  to  erect  such 
traffic  control  signal  devices, 

ir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"The  Department  of  ublic  Works  has  submitted  to  this  office, 
for  certification  that  funds  ar       ly  available  for  the  purpose 
in  Appropriation  547.903,03  of  the  Soecial  fioad  Improve!  ent  I  and, 
a  pronosed  contract  with  R.  }'latland  in  the  amount  of  ^5, 865. 00 
for  the  installation  of  "Cable  Car  aerated"  signals  at  California 
net  and  Grant  Avenue,  and  at  California  Street  and  Kearny  Street, 

"The  Department  of  Public  'orks  also  submitted  the  following 
Order  No.  23.300: 

•Cashier,  Central  Permit  Bureau,  is  directed  to  deposit  with 
the  Treasurer  to  the  credit  of  Appr.  547.903.03,  check  No. 
T  ?872,  aated  December  13,  1945  drawn  on  the  "ells  hargo  & 
nlbn  Trust  Co.  by  the  Calif.  Street  r^ble  Railroad  Co.  in 
favor  of  the  Director  of  iublic  Works,  City  and  County  of 
San  Francis  jo,  in  the  amount  of  $2172.00. 

•This  check  covers  one-third  of  the  cost  of  installing  sig- 
nals, including  one-third  of  inspection  cos  ts,  at  California 
and  Grant  Avenue  and  California  and  Kearny  Streets. 

'Should  the  actual  cost  of  inspection  and  installation  exceed 
$6616  the  California  St.  Cable  Rrilroad  Co.  will  reimburse 
the  additional  amount  necessary.   If  actual  costs  are  below 
this  amount  reimbursement  is  tu  be  made  by  the  City  and 
County  of  ^>an  lrai'daco.* 

"The  $2,172.00  referred  to  in  the  above  Order  No.  23.300  ha a 
been  deposited  in  the  Treasury. 

"  111  you  please  give  this  office  your  opinion  with  respect 
to  the  legal  issues  herein  involved  anc  particularly  as  established 
by  the  following  questions: 

"1.   I-s  the  nroposed  expenditure  solely  for  a  munioipal 

■  r~ose? 

"2.   lias  tr.e  .  e  artment  of  Public  .orks  authority  to  enter 
into  tulr  propos  ed  contract? 

"3.   If  not,  who  has,  or  how  should  the  authority  be 
established? 
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"4.   Ild  the  Department  of  Public  •  orks  have  authority 
to  enter  Into  the  agreement  as  set  forth  In  Its 
Order  No.  81.  »  0? 

"5,   If  not,  who  has,  or  how  should  the  authority  be 
established? 

"6.   Is  the  Controller's  certification  required  to 

eement  set  forth  in  Order  lio,    25.300?   In  this 
connection  we  wish  to  oall  to  your  attention  lec- 
tion 06  of  the  Charter  and,  more  specifically,  the 
last  oarapraph  of  that  section. 

"7.   Is  this  entire  circumatu/^ce  or   any  oortlon  thereof 
subject  to  tne  provisions  of  oeeticn  191  of  the 
Charter  and,  If  so,  in  what  manner?" 


OPINION 

newer  to  ,■  ueati  n  1. 

The  conceot  of  v.hat  constitutes  a  "municipal  purpose"  has  been 
upended  considerably.   The  time  was  when  a  municipal  purpose  was  res- 
ricted  to  police  protection  and  all  such  enterprises  that  were  strictly 
oveinmental.   But  a  municipal  puroo:e  now  comprehends  all  activities 
■sentlal  to  health,  morals,  protection  and  welfare  of  the  municipality. 

See  State  ex  rel  Harper  v.  McDavld,  (Pla. )  200  So.  100 

There  has  been  no  Judicial  definition  of  public  or  municipal  purpose 
s  distinguished  from  orivate  purnose,  but  the  courts  have  left  each  case 
o  be  determined  on  its  peculiar  circumstances. 

See  Veteran*  :>  ,>elfare  ^oard  v.  Jordan,  109  Cal.  124 

lydonn  Realty  or p.  v.  Holyoke  Housing  Authority  (  'ass.) 

23  M.S.  (2d)  665 

It  has  been  recognized  that  a  municipal  activity  may  oresent  a  double 
spect  in  that  it  may  in  some  resoects  result  in  conferring  a  benefit  upon 
he  oublic  and  in  other  respects  in  conferring  a  benefit  to  private  Individ- 
als  or  coroorations. 

Veteran's  ,  elf sre  J3oard  v.  Jordan,  suora 

.lydonn  Realty   or;.  ~v.  uolyoke  Housing  Authority,  suora 
Drownell  v.  (  Tty  el :  r  t.  'etersburr,  (5th  V.lr.),  128  I  .  (2d)  721 

bome  of  the  factors  which  are  to  be  taken  into  consideration  in 
•teruiining  whether  a  proposed  activity  is  for  a  jublic  or  private  purpose 
»ve  been  set  forth  as  follows:    hether  the  benefit  is  available  under 
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qual  terms  in  the  looallty  affected;  whether  the  service  or  commodity 
applied  is  one  needed  by  all  or  a  larjr.e  number  of  people;  whether  the 
nterprise  bears  directly  and  immediately,  or  only  remotely  and  circum- 
tantialiy  upon  the  public  welfare;  whether,  in  so  far  as  oeneflts  accrue 

0  individuals,  the  whole  of  society  has  an  interest  in  hsvin(  those 
individuals  benefited. 

Allydonn  .iealty  Corp.  v.  Ilolyoke  i '■ousln,;  Authority,  cupia 

Specifically,  it  has  been  held  that  the  construction  of  an  of. ice 
wilding  to  be  rented  was  a  municipal  purpose,  (:tate  v.  city  of  Tallahasae 
ria.)  195  So.  402,  but  see  hoaklna  v.  City  c£   (.-rlando  (Sth  Clr.)  51  led. 
2d)  901  holding  a  municipal  corporation  could  not  purchase  a  99  year 
•ase  on  an  apartment  house);  that  the  housing  of  a  regiment  of  soldiers 
Lthin  a  city  was  conducive  to  the  maintenance  of  law  and  order  and  tc  be 
f  . uch  a  primary  local  effect  as  to  make  a  public  ourpose  municipal  in 
fctaracter  (Tobln  v.  La  uardia,  (N.Y.)  48  N.li.  (2d)  287);  that  expenditures 
or  removal  of  snov.  and  ice  from  ways  that  were  private Ly  owned  but  open 
b  public  use  were  expenditures  for  a  public  purpose  (opinion  ■  /  j  m 
qatices,  (/'ass.)  47  I«|«  (2d)  260);  that  en  arrangement  between  the  city 
nd  private  people  for  the  joint  employment  of  police  patrolmen  was  for 
public  purpose  (Krawiec  v.  Industrial  Commission  (111.)  26  1;.  •  .  ("d) 
7);  that  the  broadcast  over  a  municipal  radio  station  of  gaeeches  de- 
Lvered  by  individuals  at  meetings  of  private  organizations  of  municipal 
sployees  were  expenditures  for  a  municipal  and  not  a  private  purpose  in 
Lew  of  the  fact  they  were  made  because  of  the  Interest  of  the  listening 
ablio  and  not  for  the  benefit  of  the  organization  (Lewis  v.  LaPuan'ia, 

1  N.Y.S.  (2d)  991);  that  the  payment  b.  a  city  of  the  expenses  of  city 
riiclala  and  delegates  to  the  conference  of  the  League  of  California 
Lties  la  an  expenditure  for  a  liiunicipal  purpose  (  ;ity  of  Rosevil  le  v. 
alley,  55  Cal.  App.  (I'd)  001);  that  expenditures  of  municipal  funds  in 
Dbbying  before  a  congressional  committee  to  urge  enacv  nn  |  ■ ,..  i.  la- 
Lon  benefitting,  the  municipality  is  for  a  municipal  purpose  ('  owell  v. 
Lty  and  County  of  San  Francisco,  62   al,   ,  p.  (2d)  8t9). 

In  view  of  the  factors  outlined  above  and  the  specific  cases  cited, 
am  of  the  opinion  that  the  proposed  expenditure  for  the  erection  of 
tie  traffic  control  si^al  devices  at  California  street  e . .      ay  ttreet, 
ad  alifor.JLa   treet  and  Grant  Avenue  is  for  a  municipal  purpose.   Admit- 
idly  a  dangerous  traffic  condition  exists  at  these  intersections,  t    e 
arpose  of  erecting  the  proposed  signals  la  the  protection  of  the  pedestrian 
ad  veE&icular  traffic  crossing;  California  street  on   Qrtmt  Avenue  and  I earny 
treet,  anc  also  the  protection  of  the  pmvmomt   riding  the  street  cars, 
aatever  benefit  accrues  to  the  street  car  compeny  trea   tae  location  and 
aeration  of  the  signals  is  incidental  to  the  primary  benefit  to  the 
ablic  described  above. 

aawer  tc  'uentlon  P 

: ection  35  of  the  ^barter  provides  iu  part,  that  the  Police  Commiss- 
onere  "shall  have  powi  to  regulate  traffic.  Including  the  location  or 
••  of  trafflo  contrcl  devices  for  t.        ose". 
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Section  12  of  the  Traffic  Coda  provides: 

•  Police  Commission  is  hereby  authorised  to  direct,  control 
divert  and  regulate  all  traffic  by  means  of  police  officers,  traffic 
control  slr  mil  devices  and  signs,  andshaM  place  and  maintain,  or 
pause  to  be  placed  and  maintained,  with  respect  to  streets  and  ~ 
highways  under  its  Jurisdiction,  such  traffic  control  si;-nal  devices 
and  signs  as  may  be  necessary  to  indicate  and  to  carry  out  the  pro- 
visions of  this  Code  or   the  Vehicle  Code  of  the  -.tate  of  California, 
or  to  direct  or  warn  traffic  upon  said  streets  and  highways". 
(italics  added) 

In  the  instant  case  the  Police  Commission  has  authorised  and  ordered 
he  Department  of  ?ublic  >«orks  to  erect  the  proposea  traffic  control 
ignal  device  at  Grant  Avenue  and  California  Street  and  at  California  street 
nd  Kearny  Street. 

Section  95  of  the  Charter  referring  to  expenditures  for  any  ou  lie 
orks  or  improvement  exceeding  $1,000  provic 

"The  head  of  the  department  in  charge  of  or  responsible 
for  the  woric  for  which  the  contract  is  to  be  let... shall  le  t 
auch  contract  to  the  lowest  reliable  and  responsible  bidder 
not  less  than  ten  days  after  advertising  p.,  publication  for 
two  consecutive  days  for  sealed  proposals  for  the  work,  Improve- 
ment, or  purchase  contemplated...". 

"Any  contract  involving  the  exoendlture  of  over  $2,000, 
if  for  the  purchase  of  materials,  supplies,  or  equipment, 
shall  require  the  joint  approval  of  the  purchaser  of  supplies 
and  the  chief  administrative  officer.   If  such  contract  is  for 
any  public  work  or  Improvement,  it  shall  require  the  Joint 
approval  of  the  department  head  and  the  chief  act,  inlslratlve 
officer  relative  to  departments  under  hie  jurisdiction,  <-r   the 
signature  of  the  department  head  and  the  approval  by  resolution 
of  the  board  or  commission  concern- 
the  chief  administrative  officer" • 

In  view  of  the  above  provisions  of  the  Charter  and  the  han  ira:,  i;  co 
uniclpal  C»dg  you  are  advised  that  the  hirector  of  the  department  of 
labile   orks  as  head  of  the  department  in  charge  of  and  responsible  for 
he  work,  has  authority  unoor  ection  95  of  the  Charter  to  enter  into 
he  prooos6d  contract  with  h.  Matland  for  the  erec        E  <   r   °ed 
raffle  control  signal  device. 

nswer  to  ucstlon 


In  view  of  the  fact  that  <,uection  2  is   In  the  affirmative  no  answer 
•  required  to  {  uesticn  3. 
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nawer  to  question  4. 

I  autnority  uaa  been  dlscovei'ed  which  wouid  authorize  the   iiector 
f  the  department  oi'  'uoiio  .orke  to  enter  into  tne  agreement  with  the 
alifornia  . treet  dable  Uailroad  Co.  as  set  forth  in  Order  h<   .    .00. 

nawer  to  question  S« 

Section  9  of  the  Charte,      <aes  that: 

"l'nat  po.ver  of  the  city  and  county,  except  the  powers 
reserved  to  the  people  or  delegated  to  other  officials,  boards 
or  commissions  oy  tius  charter,  ahai*.  ^e  vested  in  tne  board 
of  supervisors  and  snail  be  exercised  as  provided  in  this 
charter. ••" 

Aa  no  proviaion  has  btsea   discovered  w  any  of  the  officials, 

oards  or  coaaui salons  to  enter  into  the  agreement  .a 

treat  .railroad  "o.  as  aet  .  23«SO0  you  are  advised 

hat  such  an  agreement  can  only  be  entered  into  by  authorization  of  the 
card  of  Supervisors. 

nawer  to  question  6. 

As  the  money  referred  to  in  Order  No.  25.300  had  oeen  deposited 
n  the  treasury  of  the  City  and  County  of  L        isco  I  am  of  the 
pinion  that  the  vontroller'?  certification  would  be  required  to  the 
greement  in  view  of  the  fact  that  it  contemplates  a  possible  payment 
rem  the  i.jecial  hoad  Improvement  fund. 

See  ''.-ill llama  Bros.  &•  haaa  v.  City  ana  County  of  ->an  .'ranci.   , 

53  Cel,  A.-..J.  (l:d)  HI 

nswer  to  uestlon  7. 

Aa  pointed  out  in  the  answer  to   question  1  supra,  the  primary 
urpose  in  the  erection  of  the  proposed  traffic  control  si-  nal  devices 
•  a  protection  of  the  traffic  at  the  intersections  and  the  benefit 
o  the  railrcod  company  is  only  incidental  thereto.   You  are  therefore 
dvlsed  that  Section  133  of  the  Charter  has  no  bearing  on  this  matter. 

naspectfully  submitted. 


n   ATTC 
o:   Controller 

m 
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January  15,  1946 


:        AN  IS  N  ATH  TO  BURIAL  KXPEISE1  I 'ROM 

COUNTS  /  N  942,  IF  HE  IS 

0  $100  v  HNMENT 

Dear  61 r: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows* 

"Tour  opinion  No.  3654,  dated  March  26,  1946,  addressed 
to  the  Board  of  Supervisors,  ruled  that 

•  ...ttie  county  of  Mendocino  is  entitled  to  be 
reimbursed  under  the  provisions  of  >ec.  946  of 
the  military  and  Veterans  Cone...' 

"The  correspondence  submitted  to  you  by  the  Board  of  Super- 
visors at  the  time  you  were  coneiuoriru',  this  matter,  indicates 
the  facts  of  the  cast?  to  be: 

1.  .he  deceased  was  a  veteran  of  '.orld  Isfl*  I. 

2.  He  die'       adooino  County,   He  was  a  resident  of 

San  Francis  :o. 

3.  Ho  relatives  could  be  located.   No  estate  could  be 
located, 

4.  The  County  of  r'endocino  paid  £125  to  the  undertaker 
to  apply  toward  burial, 

5.  The  County  of  Mendocino  filed  claim  with  San  Fran- 

cisco for  reimbursement. 

un  the  basis  of  your  ruling,  reimbursement  was  made  to  Kendocino 
'  ounty, 

8  have  before  us  now  Attorney  General's  Opinion  No, 
45-257  aated  November  5,  1945,  in  which  he  rules  that  Napa  County 
could  not  oroperly  allow  a  similsr  claim  for  reimbursement  from 
another  county. 

"M,  cc    V.  Code  Gee,  942  makes  It  the  responsibility  ol  t  e 
county  to  'cause  to  be  decently  Interred  the  body  of  any  veteran,..' 
-  'who  dies. .  .without  havin^,  sufficient  means  to  defray  the  ex- 
U :-ea  0   burial.  .  .  '  . 

"All  veterans  of  V^orld  /jr  I  are  entitled  to  £100  burial 
expense  from  the  Federal  .overnment,  unuer  the  ro visions  of 
V  Veterans  helief  Act  (38       ec.  472), 

"The  Attorney  '  enernl  ruL.s  that  vrlth  this  ilOO  available, 
such  veterans  ao  not  qualify  for  burial  at  county  exoense  under 
the  provisions  of  :  .  5c  v.  :;ode  942.   Therefore,  if  the  County 

utrlbutes  125  in  addition  to  the  burial  of  such  world  war 
veteran,  the  county  of  residence  is  not  obligated  to  honor  claim 
for  reimbursement. 
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"111  you  >lease  give  ua  your  opinion  ns  to  the  leral 
points  involved,  particularly  with  respect  to  the  following* 

1.   There  a  veteran  is  eligible  to  the  £100  burial 
expense  from  the  Federal  government.  Is  t  e 
county  entitled  to  reimbursement  from  the 

mty  of  residence,  if  said  county  voluntarily 
pays  up  to  £125  toward  the  veterans  burial,* 

_  £  1   N  I  0  N 

The  Attorney  General's  opinion  No.  45-257,  referred  to  above, 
concludes  that  as  the  veteran,  under  the  facts  stated,  was  entitled 
to  an  allowance  of  100  from       ifiral  government  for  his  burial, 

Ld  not  oie  "without  having  sufficient  means  to  defray  the  expense 
of  burial",  as  that  phrase  is  used  in  Section  942  of  the  Military  and 
Veterans  Code  of  the  State  of  California. 

The  Veterans'  Administration  nas  advi  ec  us  that  the  payment  by 
the  Veterans'  administration  towards  the  burial  of  war  veterans  is  made 
pursuant  to  Veterans  Regulation  9-A  (3ee  Title  38  ITSCA,  Chapter  12, 
i  684).  This  rfogula  tion  provide-,  In  ;art,  as  follows? 

•  re  an  honorably  disc       veteran  of  any  war,  a 
veteran  of  any  war  in  receipt  of  pension  or  compensation,  a 
veteran  dj      <>d  from  the  Army,  Navy,  I  arine  Corps,  or 
Coast  Cuaro  fro  disability  incurred  in  line  of  duty,  or  a 
veteran  of  the  'rmy,  Navy,  Marine  Corps,  or  Coast  Guard  in 
reoeipt  of  tension  for  service-connected  disability  dies 
after  clschar^e,  the  Administrator,  in  his  discretion  and 
with  v;uo  ytK  in  ,  to  the  circumstances  In  each  case,  shall 
pay,  for  burial  and  funeral  expenses  anc  trorif.  >cx*tation  of 
the  body  (inc.      preparation  of  the  body)  to  the  place 
of  burial,  a  sum  net  ex  f dim  .100  to   over  such  items 
and  to  be  paid  to  such  person  or  persons  as  may  be  pre- 
scribed by  the  Administrator."  (italics  added) 

It  will  be  noted  from  the  italicized  language  in  the  regulation  that  the 
burial  allowan  e  is  not  received  as  a  matter  of  right  but  that  it  is 
within  the  discretion  uf  the  administrator  to  determine  whether  it  should 
be  aid.   "here  may  be  a  question,  therefore,  as  to  whether  t  e  veteran 
in  the  instant  case  may  be  said  to  die  with  sufficient  means  to  dtfray 
tie  expenses  of  his  burial  inasmuch  as  the  burial  allowance  of  the 
1 ederal  | overnment  is  not  a  matter  of  right. 

However,  inasmuch  as  the  Attorney  General  hi s  ruled  in  interpreting 
section  942  of  the  military  anci  Veterans  Code  In  relation  to  the  facts 
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set  forth  above  that  the  veteran  did  not  die  "without  having  taffil 
m«  ana  to  deira.  the  flense  of  burial''  and  the  ruling  or  the  Attorney 
general  la  an  interpretation  of  a  state  atatute,  you  are  advised  that 
you  should  follow  hie  interpretation  of  the  sections  of  the  Military 
and  veterans  Code  on  this  matter. 

Respectfully  submitted, 


cNEJf 

To:  Control  MP 
LSM 
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:      Liens   on     eal  and  action 

I  I  tetitutione  Code. 

I      on: 

I  am  in  r  r  request  for  an  ooinlon  as  follows: 



'  finance  No,  18.015  ('111  No.  1014)  provides 
that  a  reimbursement  agreement  shall  be  taken  from  each 
person  granted  relief  and  that       orson  3liall  be  liable 
for  the  value  of  aid  given  and  that  its  value  shall  con- 
stitute a  lien  against  any  real  or  personal  ">ror>erty  that 
.yon  may  possess,  acquire  or  have  an  interest  in. 

\th  the  revoking  by  the  people  of  California 
of  the  liens  against  real  .  rooerty  originally  called  for  by 

•  elfaro  and  Institutions  ..ode  in  connoction  with  the 
granting  of  <ld  Age  Assistance,  the  welfare  and  institutions 
.rently  provides  for  a  lien  only  in  connection  with 
Indigent  Aid  (Section  2601,  elfare  and  Institutions  ode) 
and  not  in  connoction  with  the  other  typos  of  aid  administered 
by  fttat  nolle  elfaro  epartmont;  namely,  olc      ssistance, 

d  to  \aody  llnd,   id  to  Partially  olf-sup-oorting  lind, 
and  :dd  to  Heody  Children.   e  have,  therefore,  gene  on  the 
basis  that  the  ordinance  in  question  a3  far  as  the  public 
■elfaro      beast  is  concerned,  applies  only  to  the  ranting 
of       it  id  :        r  iirst  question,  we  would  luce  your 
aon  as  to  whether  or  not  this  is  correct. 

■  <r  second  question  refers  to  the  granting 
of  .      entary  aid  from  county  funds  in  Aid  to  Ceedy 
ohildren  cases,  u       o  second  paragraph  of  .-ection  1511 
of  trie  ..elfare  and  institutions  code.   here  additional 
county  funds,  which  we  term  supplementary.,  id  to  'eedy 
Children,  is  granted  In  Aid  to  Keedy  children  cases,  it  has 
beon  considered  tmt  fchie  supplementary  aid,  whether  necessary 
to  meet  the  needs  of  the  children  in  the  family  eligible  to 
and  receiving  ^id  to  ioedy  hildren  or  to  meet  the  needs  of 
other  members  of  the  family  unit,  is,  in  effect,  Indigent  *id 
and  the  rei  bursement  agreement  and  lien  procedure  set  forth 
in  Ordinance  18.013  has  been  followed  in  the  granting  of 
such  supplementary  aid. 

tate  department  of  vocial  ..elfare  which, 
as  you  know,  has  supervisory  powers  over  the  Old   e  ssistance. 
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olind  .^id  and  /.Id  to  ■  eedy  children  ;;rograms,  has  raised 
a  question  concerning  tne  taking  of  the  rel  bursernent 
agreement  Tor  the  supplementally  aid  and  considering  such 
supplementary  aid  as  granted  a  lien      Ml  real  and 
personal  property,  section  139-00  of  al  of 

_cies  and  irocoduros  reads  as  followst 

'Liens  on  cnl  roperty 
OAS,     , 

iod  under  tne  provisions  of  t      , 
.>..•,       r   C  laws  shall  not  constitute  a  lien 
upon  any  oroperty.   in  aiH  tills  also  applies  to 
aid  granted  under  the  act  in  excess  of  22. 50  per 
child. 

•  men  a  lien,  deed  or  mortgage  is  taken  to 
socure  OR  reimbursement,  it  saall  be  so  worded  as 
to  obtain  satisfaction  for  Oh  alone. ' 

iis  regulation  of  the  tate  department      tlal 
are  was  adopted  foil      khe  issuance  of  attiornoy 
General's  Opinion  NS-2387,  dated  march  1,  1940.  The 
second  point  in  tais  opinion  refers  to  tho  question  at 
hand  and  apparently  states,  in  effect,  taat  where  the 
supplementary  aid  is  granted  to  cover  the  needs  of  the 
eligible  children  wiiich  are       ';  by  tae  regular 
grant,  a  reimbursement  lien  Is  not  proper. 

;»here,  however,  tne  supplementary  aid  payment  is  made  to 
meet  tne  needs  of  the  merabers  of  the  family  unit  other 
t  man  the  eligible  children,  t^e  aid,  is,  in  effect,  -n- 
digent  ->id  and  the  reimbursement  agreement  is  orooer. 

aid  you  please  give  us  your  opinion  as  to 
whether  or  not  the  policy  of  tne  otate  department  of 

jcial  elf  are  quoted  above  is  a  r  >er  one  and  if  it 
is  a  roper  one,  whether  or  not  the  following  by  the 
Public  eli'are  .  epartment  of  the  procedure  required 
by  the  tate  would  be  in  accordance  with  Ordinance 
18.013." 


..OH 

Tbe  following  questions  are  presented: 

1.  j^oes  Ordinance  18.013  of  the  »an  Francisco  ooard  of 
a-visors  require  t.at  only  persons  receiving  indigent  aid  shall 
sign  a  reimbursement  agreement,  rendering  themselves  liable  for  all 
aid  granted  and  tiiat  such  liability  shall  constitute  a  lien  on  any 
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real  or  personal  property  tnat  they  riay  acquire  or  ; ossosa? 

i^oea  the  grant  of  supplementary  Aid  to  ;eedy  ;iiildren 
frc      ky  funda  under  the  second  paragraph  of  section  1511  of  the 
•  elfare  and  institutions  Code  come  within  the  oroviaion  of  section 
2601  of  t;tc  .elfare  and  Institutions  Code, 

In  anaver  to  your  first  queation,  I  advise  as  follows: 

elfare  and  institutions  -ode,  section  2G01,  is  quoted 
herewith: 

to  require  transfer  of  Property  or 
it  of  Lien  tuereon  as  .-.ecurity;  Management  of  Prop- 
erty and  application  of  Proceeds:  liature  of  board's 

?-rest  therein,  A.s  a  condition  to  the  grant  or  con- 
tinuation of  aid  to  an  indigent  the  board  of  supervisors 
may  require  as  security  for  the  moneys  so  expended  that 
the  applicant  transfer  or  grant  to  it  such  property  or 
interest  in  prooerty  as  the  applicant  /as,  or  such 

ortion  taereof  or  estate  t:ierein  or  lien  tnereon  as 
the  board  specifies.   ~>ucn  ;rooerty  shall  be  managed 
by  tne  board  of  aupervisors  and  tue  net  income  thereof 
siiall  be  applied  to  tne  reimbursement  of  the  county  for 
the  aid  | ranted  and  any  surplus  in  excess  of  suoh  re- 
i  bursement  snail  be  paid  to  the  indigent*   in  the  ca3e 
of  any  estate,  interest,  or  lien  in  suou  property  held 
by  the  board,  or  any  right  of       tent  transferred 
thereto,  tne  board  shall  nave  all  tne  powers  of  an  at- 
torney In  fact  for  tne  indigent  as  to  such  estate,  in- 
terest or  lien  and  ray  sell,  lease  or  transfer  tne  sane, 
defend  and  nrosecute  all  suits  concemin       tar   all 
Just  claims  against  it  and  be  rei  bursed  sut  of  the 
proceeds,  and  do  all  things  necessary  for  t^e  protection, 
preservation,  and  management  tuereof,  ^ny  such  estate, 
interest,  or  lien  shall  be  held  by  t:ie  hoard  Subject  to 
the  claim  of  I      hty  for  rei  burseiieiit  for  aid  granted 
to  the  applicant  or  for  moneys  expended  in  its  management* 
preservation,  or  protection,  and  such  re.  shall 

institute  a  preferred  claim  ugainst  such  estate,  interest, 
or  lien," 

It  is  clear  from  this  section  that  the  Legislature  intended 
t:iat  t'-io  agreement  required  In  -ection  2001,  upon  which  ordinance 
1  . U3  ia  baaed,  should  apply  only  to  persona  receiving  indigent  aid, 
and  you  are  ao  advised. 
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In  answer  to  your  second  question,  1  advise  you  tiiat  section 
lbll  of  t  .o  ..elf  are  and  institutions  -ode,  wnich  is  quoted  he  re-wit  , 
has  reference  only  to  aid  granted  to  :,eedy  whildron,  arid  the  last 
part  of  the  second  />ara  raph,  underlined,  has  no  reference  to  any  aid 

-ted  under  this  section.    •  hrase  from  other  state  or  county 
funds"  has  reference  to  other  sections  of  'the  elf  are  ode. 

"-.tate  and  bounty  irayments  for  aid:   standards 
for  Jar©,  For  each  needy  child  qualifyi:i£  *'or  aid  under 
t  e  rovisions  of  this  chapter,  except  a3  rovided  in 
section  1557,  there  shall  be  aid  the  sum  of  twenty- two 
doliars  and  fifteen  cents  per  month,  or  ao  .auch  thereof 
as  is  necessary  for  tne  adequate  care  of  trie  child.   Stag 
.tate  slxall  pay  GO -2/5  per  cent  lad  the  county  shall  pay 
53-1/3  per  cent  of  the  aid  furnished  for  tne  adequate  care 
of  any  needy  child  who  has  a  county  residence,  but  i 
otate  shall  not  pay  more  than  fifteen  dollars      nth 
for  any  needy  ohild  who  has  such  county  residence. 

"Additional  county  payments:   Payments  from  other 
funds.   Any  county  My  pay  from  its  own  funds  additional  sums 
for  the  care  of  any  needy  child,  and  the  Jtate  and  county- 
may  pay  such  aid  as  is  needed  .for  "the  adequate  care  of  the 
lazily  from  otiior  jtato  or  oou.-ty  funds'.'* 

dvise  you,  therefore,  that  section  2C01,  aupra,  has  no 
application  to  any  aid  granted  under  section  1511,  3upra. 

Respectfully  submitted, 


Public  elf are       ent 

J,. 
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:   Sick  leave,  right  of  disabled  veteran  on  return  frr>ra 
military  leave. 

Jentlemen: 

You  have  made  the  following,  request  lor  o  minion: 

"The  commission  requests  your  advice  and  <-uidance  in 
reapect  to  the  following  matter: 

Max  Nadler,  a  civil  service  conductor  in  the  employ  of 
the  Municipal  Railway,  entered  the  armed  forces  on  August  17, 

1942  and  as  of  that  date  was  granted  military  leave.   He  was 
discharged  from  the  military  service  with  a  certificate  of 
honorable  active  service  on  Sopto  ber  28,  1945  and  thereafter 
riled  a  copy  of  tuls  certificate  with  the  Civil  iServioe  Com- 

uion,  complying  in  all  respects  with  the  provisions  of  sec- 
tion 153  of  the  charter. 

Upon  reporting  for  duty  Mr.  Waaler  informed  •  r.  Scott  that 
he  was  subject  to  fainting  or  dizzy  spells,  and  r.  ; cott  decided 
that  under  these  circumstances  It  would  be  unwise  to  restore  him 
to  uuty  as  a  conductor.    r.  Nadler  thereupon  requested  sick 
leave  with  pay.    ur  records  show  thm    .   adler  had  to  his 
credit  eight  or  nine  days  of  sick  leave  with  pay  by  reason  of 
service  orior  to  his  entrance  into  the  armed  forces.   Ur.  ocott 
deniec  the  request  for  pick  leave  with  oay  but  did  ap  rove  a  re- 
quest for  sick  leave  without  pay. 

You  have  rendered  heretofore  two  opinions  dealing  #lth 
questions  involved  in  this  situation  -  one  dated  August  18, 

1943  and  another  datf       ember  5,  1945,  the  titles  of  these 
o  ;inions  are,  respectively:  "Does  one  have  a  rirht  to  annual 
vacation  or  sick  leave  with  ,ay  while  out  of  the  city  on  military 
leave?"  end  "Right*  of  employees  of  lire  Teoartment  upon  termina- 
tion of  military  leave." 

ill  you  advise  us  if  this  employee,  having  offered  to  re- 
turn to  duty  and  having  complied  with  all  of  the  provision?  of 
section  153,  is  entitled  to  sick  leave  without  pay  pending  dis- 
position of  his  case  by  disability  retirement  or  by  transfer  to 
a  difiorent  position  within  his  capacity  as  provided  in  section 
156  of  the  charter,  or  such  other  disposition  as  the  facts  may 
warrant." 

•  PINION 

I  eotion  153  of  the  Charter  states  in  part  as  follows » 

"Any  officer  or  emp.oyee  on  military  lea- e,  who,  prior  to 
such  leave,  has  been  appointed  to  a  permanent  >oaition 


. 


:rter  of  tne  City  and  County  of  c,an  rranclsco,  In 
.act!     ,   rovides  In  part  as  follows: 

owever,  that  any  officer  or  employee  of  the  ci 
anu  county  may  live  outside  ti:e  Llty  and  County 
of  can  Francisco  upon  tire  authorization  of  the  ci- 
rector  of  health,  filed  in  the  office  of  the  civil 
service  commiesion,  and  ,.  ranted  on  account  oi.  the 
ill  health  of  said  of. leer  or  employee  or  t he  ill 
health  of  a  member  of  the  immediate  family  of  saTd 
or  employee  ."^ 

e  expression  "ill  health"  is  usee  in  the  above  aection 
refers  to  both  the  employee  and  a  member  of  his  immediate 
family.         iMdurt  outlined  in  your  request  is       cly 
lair,  and  . ince  it  is  a  matter  of  professional  knowledge  as  to 
is  ill  health  as  opposes      tod  health,  the  use  of  the 
I  tent  oi  tne  family  -ioctor  as  the  basis  of  the  .ranting 
ci?io  .  co  live  outside  of  tbo  City  and  County  of 
i-ranclsco  removes  any  possible  claim  oi  unlalrness. 

^t  ic  not  necessary  for  an  employee  v      .res  to  sect-re 
••ion  to  live  outside  oi       kj  audi  Count)  of  Son 

c:o  to  show  tiiat  both  he  ond  a  member  of  iiis  family  are 
.1  .  ■■  <il  arter  uses  tho  word  or,  it  foil 

-  i8  in  ill  ho&lthj  uoon  the  ro >f  requires , 

request. 

ter's  Hew  International  Dictionary*      cition, 

08  ill  -  not  ale  or  hearty,       (a)  sic 
i  s  health  as  a  state  of        ale,  sound 

ole  in  bo'..,  ,      or  soul,   clL  I  ei  .  ,  especially  s 
of        ree  frorri  physical  oaln  or  disease. 

N         '  I  i Lions  it  is  quite  evident  that  it  is  not 
necessary  to  certify  "certain  .raj  or  diseases"  as  a  cause  lor 
livi       ice  of  the  City  ana  Count      on  hranclsco.   Knot  is 
ill  health,  &l  sd  by  the  dictionary*  and  determined  from 

the  diagnosis  of  the  doctor,  is  sufficient,  and  you  are  so  a  d- 
vised. 

■oapectfully  submitted, 


. 


lo:  Chief  . Jministrative  officer. 


Iff 


January   22   1946 


:      b  to  Vacation  Pay  whore  Employee 
I      fcful  vacation, 

Gentlomon: 

This  will  act  oeipt  of  your  rocent  request 

for  an  opinion  as  follows: 

"  o  have  received  a  communication  from  the 
Man*       Utilities  lis!  mes  of  nirw       *rm 

loyees  of  the  Municipal  Uailway  who  were  not  permitted 
to  take  tho  full  vacations  to  which  they  wore  entitled  under 
the  Charter  during  fche  yoar  1945. 

"All  of  those  men  were  appointed  between 
1  ccember  1,  1944  and  J  ecember  14,  1944  and  became  eligible 
for  a  vacation  of  two  ealendar  week*  on  completion  of  one 
yoar  of  service,  which  run;  ;od  in  these  cases  from  December  1, 
1945  to  December  14,  1946. 

are  advised  that  the  railroad  manager  did 
not  permit  these  employees  to  bake  their  vacations  immediately 

on   the  anniversary  of  employment,  but  scheduled  the  vaca- 
tions to  begin  the  last  week  in  Deeeaber,  being  under  the 
Impression  that  if  the  vacations  started  in  the  fiscal  yei  r 
1945  they  could  be  eon  leted  even  though  the  latter  part  of 
tho  vacations  extended  into  1946, 

"In  this  connection  we  refer  you  to  tho  pro- 
visions of  tho  v  eat ion  ordinance,  which  authorize  the  ex- 
tension of  vacations  earned  in  one  calenc". .  r   ar  into  the 
folio       lendar  year  without  prejudice  to  vacation  priv- 
I  ee  earned  during  the  said  following  year,  In  the  follow- 
cases: 

(a)  If  the  first  anniversary  of  employment  falls 
v.'ithin  the  last  two  weoks  of  tho  calendar 
year;  and 

(b)  A  special  provision  for  t!        1945  dealing 
with  former  Market  Street  Railway  employees 

.iketed  into  the  municipal  service. 

"bhcor  tho  ordinance  we  3ee  no  way  in  which 
these  men  may  complete  their  1945  vacations  in  the  , 
194G  without       Icing  their  right a  to  a  full  vacation 
du  I  for  service  during  1946,  nor  le 

there       rhority  for  paying  these  ;en  in  cash  for 

rtion  of  their  1945       >na  which  they  forfeited. 
The  rnoh  were  denied  their  v;  a  error  or 

mistake  on  the  part  of  the  railroad  manager,  and  the  ro  - 
resentatives  of  the so  employees  have  requested  that  you 


_  _ 

advisa  as  to  the  possibility  of  '!       Ion  by  tho  Board 

erviaora  a  ithorisj       -onsation  In  lieu  of  tho 
portion  of  their  vacations  which  they  havo  forfeited, 
ly  advise  us  ii       Is  possible." 

I  N  I  0  N 

a.lie  vacation  ordinance  to  which  you  refer  (known  as 
Bill  !<o.  3628,  Serios  of  1939)  provides  in  part  as  follows: 

C.  377.  V.  .   Vacation  schedules  shall 

be  arranged  at  the  discretion  of  the  appointing  officer, 
uh  particular  regard  to  seniority  of  employees  and  the 
noed3  of  the  service,  and  insofar  as   o3sible  with  regard 
to  the  wishos  of  tho  employee;  provided  that  employee*! 

11  not  divide  their  vacation  allowance  into  poriods  of 
loss  than  seven  consecutive  days  except  w       :s  than 
sevon  cays  of  vacation  are  due;   provided  further  that 
no  employee  shall  be  denied  a  vacation  to  which  he  is 
entitled]  and  provided  further  that  no  employee  shall  be 
allowed  a  vacation  prior  to  the  first  anniversary  of  hi 3 
employment.   No  employee  shall  be  allowed  more  than  one 
vacation  in  any  calendar  year,  except  that  when,  in  the 
c  so  of  the  first  vacation,  the  date  of  the  first  anni- 
versary of  employment  falls  within  the  last  two  weeks  of 
the  calendar  year,  the  employee  shall  be  allowed  to  start 

•»  vacation  within  such  two-week  period  ^orior  to  the  end 

.hie  c.  lender  ya  r  and  complete  such  vacation  in  the 
foil      calendar  y   ,      Lded  that  such  vacation  time 

11  be  continuous  end  such  vacation  ahall  not  bar  the 
employee  from  vacation  during  tho  second  year  of  service. 
■::■» 

It  will  be  noted  that  this  vacation  ordinance  specif- 
ically i-ovides  that  "no  employee  shall  bo  denied  a  vacation  to  which 
Your  inquiry  admits  that  tho  nine  platform  omployoea 
of  t  -  t  of  their  respective  vaca- 

tions due  to  an  error  upon  tho       .'  the  railroad  management,  and 
due  to  no  fault  or  action  upon  the       f  the  employees. 

This  same  point  arose  in  the  case  of 

,  It   1,  action    .    i,.    before  the 
orior  Court  of  the  State  of  California,  in  and  for  the  City  and  County 
of        icisco.  There,  too,  it      r        eortain  employees  of 
the  :-o  wrongfully  deprived  of  a  part  of  their 

vacations  by  the  railway  managomen  ,         court  ruled  t       NF 
such  circumstances  the  employees  were  entitled  to  a  mono.      ont 


-:~ 


Lnst  tho  city  to  compensate  them  for  the  number  of  days  vacation 
wore  Improperly  denied. 

The  CK  BE  case  see. -s  determinative  of  the  problem 
here  at  issue.  As  you  have  indicated  in  your  roquest,  it  is  impossi- 
ble to  r,ive  these  men  additional  vacations  in  the  current  y«  ir  to 
make  up  for  the  vacations  they  were  Improperly  deprived  of  in  1945. 

You  are  therefore  advised  ti       r  all  the  circum- 
I  Ltedj  those  Itunici]  >loyees  aro  entitled 

to  be  paid  by  the  city  in  money  for  the  number  of  days  vacation  which 
were  improperly 


Respectfully  submit!   , 



CIVIL 


lis 

January     22     1946 

I 3sionera  p  ite 

in  iioaltJ  ystem. 

Gentlemen: 



1     Lcknowled(;o  re  a  vecent   re;. 

n  as  to  atloa  17:j.1  of  thti   char-tor, 

i  :    ,  oerior  .1  ta, 

or  duly  appointed  id  county  of    'an 

,,     »y  bo  iiiCludec  rs  of  t  item 

CO* 

.1  if  t  oh 

bribers  of  t  Xth 

cy  of  Si  dcco,   are  as 

• slon  1.     A  health  service  system  for 

sby  cat.  .  Ln- 

Ltb  aervioi 
thall  LI 

I   city  who  arc  f  the   ih  Lam 

and  all  teachers  ant  arc"  of  education  ■ 

are  »rs  of  aaj 

: 

r   the  transaction  of 
ita  business, 
to  the  system  of  of 

A  such  other  officers  and      yees  as  may  voluntarily 
b9t  ibors  with  the       al  of  I      r€U" 

1  (e)  Tc    I  n  for  tie  <ar;  the 

benefits  of  the  ^nts  of  •viombers,  retired 

munic  loyees,  oro- 

vlded  that  sue  1  be  without  e       the 

city  and  count  . 

It  would  appear  from  a  reading  of  the  above  charter 
provision  '  ^r-^ce  System  was  created  essentially  for 

the  employees  J  and  c 

yees  oi       -ard  of  I     ion  covorir:      MUM 
community;  this  a  >peara  not  only  froa  Ihe 

•ter  1  taoli ,  ,  ,         Id 

In  the  Hoaltb  stem  is  11  -i tod  (even  rson8) 

to  t  re  members 

t  •    r&   to  enlarge  tho        Li    la  to  In 

the  Health       o  benefits  appears  in  subdivision  (c)  and  (e)  above 
quot 


t  only  a  13  >ors 

of   t- 
partj'  olpanta  in  t  flceri   or 

local 
re   can  be  n  r 

i 
of  section  .  jalance   of 

aoct  .'  bo  to  arrive  at  tho  and 

true  meanin  .  arter  and  its   • 

ions. 

se 

co,   aro   at.  icors,   and 

Local  or  ,       ey  are  not  eligible  fe< 

aalth  Service  .ions  of 

•2  •.  i  the  city 

and  county  ^cisco  aro  permitted  to  be  included  La  tho   Health 

Serv  tan,    subject  to  I.  >val  I  .  , 

:ions   of   172.1  of  the   charter,    subdivision  ,f. 

sod  pursuant   to   your  rocont  Inquiry 
as  to  whether  1  alth 

So  r  vice 

ufully  submit  t<     , 


i"i    i 


January  23, 


,ureau   of  Fire  -oa    to 

Join  vlth  :  .it 

for   Violation  »Vl«lom  It::   Qo<     . 

Dear  llvi 

Thia    office   is    in  rtic  £  your  request   to:  Inlon  as 


follows: 


"This  Uapert:.Tont  would  llku  an  opinion  i'ro.j  your 
office  in  the  following  matter: 

The  rrosi-  ,     jrporated, 

Commonwealth  Avenue,  is  oporati: 

this  Leoartuent  anu  in  violation  of  -action  27    ,         V, 
Part  IX. 

nurser        .      acoivu. 
-•movement  as  so.. 
on        otest  :.  .     ,  ce 

of  this  school  waa  deni©- 

1.   i;?.papprov.'  'as  ion. 

apyrov; 
and  Safet    . 

Protest  felon* 

ool,  was  not  cease   opera ti  .is 

-joI,    an 
this  nursery   school  was    operatii  .t. 

i   nursery  sehool  was   found  to  be  still 
a  I   citation  was    is^  .ore 

the  fetQOTMJ . 

vis*  a  warrant   be    - 

nursery  scnool.  .      .      ■•nor,    attorno    ,  tne 

>ra   ot   tula  naraery  *«  «t©ted 

.    purso:  'sons   sj 

for  t..-e    arrest      l     -r-j; .       .  , 

school,    lor  tiis   reason   t  rrs 

responsiblw   lor  the   operatic 

the   heac"   teacnar,  .       .        aw. 

.asmuch  as   the    regulations    of   t!j?ee  t- 

mer-ts   ore  bein...;  violated,    *c   ::«ve   requested  that  a  repre- 
sentative fron  the  -      ,  \ ro 


-  - 

-vent  ion  >nt   rep- 

reeentat;  warra?  : . 

m  recoived  from 

JS6 

to  £i,;n  a   war;  reau   of 

o  take 

ion  ea 
•ty 

'r   letter." 

'.a  Ion 
■  tor   of  1th: 

ceipt   of   your   letter 

for  the   operatoi  j   p 

70 

ector 
to  :       .    -    o   warrant  for   t:;o    opt.re.tor   of  t.  jol,    I 

ft 

ia  enforce- 

o   lews  mbq 

. 

be 
-         .  -iwctor 

o   tectliy    on  your  b« 

.  . " 

0 

>.  ae 
the 
proviftic 
as  well  erwilt  requi  , 

I  ■  .  .  : 

iol  for   the   violation  of  ode 

.nit 
req   :  :y  be   tc  >en  upon  the 

initiative   cf    ,  tu     While  1     .:'&   ia   nol.,j 

I 

action  asainat  I  11        -did 


-3- 


:-ed   pur         .         oru    Is   no  legal   requirement 
<o    Prevention  and  Safety   to   Join 

. 

in   cha 
to 
;-yire. 

I 91  Ittod, 


jrney 
to; 


1'  . 


January  24,    1946. 


esidence   out;  i.e   oi  |  ;mcisco   of   ^Ity 

■    ess    and    Officers. 


follows : 


«*e  are  in  receipt  of  your  request  for  an  opinion  as 


"Certain  mem  •       the  last  urand  Jury 
ie  procedure  as  regards  medical 
permit 'ion  to  city  employes  to  live  out 
the  City  and  County  o  cisco. 

"i  am  attaching  hereto  the  form  used  and 
tue  follo»-u;;  e  Lepartmer.t  of 

salth.    i-ecau  e  of  a  t)  reat  of  a  pos- 
sible tax  payers  :         :t  our  Procedure, 

viec/uased  the  matter  *ith  other  me  - 
artment  of  vublic  i.ealth,  ?,ar- 
i  i  .  o  eerLl'ies  as  to 

the  doator'a  statement  and  to  tie  complete 
reco.      re  it  Is  signed  t;       rector  of 
Public  w.eal  •  •         in  matter  discussed  was 
j  it  would  he  necessary  to  certify  as  a 
cause  for  living  outside  ttM  city  certain  ajor 
ares  of  both  tne  employee  and  members  of  hia 
r.   oci'er'    ••  ply  is  at  ^to 

and  is  > ei        I »  ;  o>v  for  jour  consideration 
and  o       as  to  whether  oui   r  if  ~re  is 

ay  we  hear  from  you  nt  your  earliest  convenience.' 


Dr.  Locker's  haply, 

application  to  t       ctor  of  Public  wealth 

was  received  by  this  department  for  authorised  resi- 
dence of  ________________________________________ 

Em  City  and  Count)  isco  on  ac- 

ti e  ill  health  of  applying  officer  or e m- 
•  ill   ealth  of  a  meuiuei       f  immedi- 
ate family  of  the  ap  Leer  or  MployM* 
Lion  seven  oi       I  ireeholders  Charter  as 
.  ) 


"A  letter  acco        I  Js  appi I       signed 
by  you  in  which  no  diagnosis  was  „lven.    s  this  is 
necessary  before  the  request  may  be        ,  a  let- 
ter 5  sis  will  be  greatly  appreci- 
ates . 


#2 

In  the  city  and  county  servl  e,  shall  be  entitled  to 
resume  such  position  at  the  expiration  of  his  leave." 

i .  Hadler  has  returned  from  military  leave  and  presented  himself 
or  duty  in  the  pem-anent  position  from  which  the  leave  was  granted. 
te  is  therefore  to  be  deemed  to  have  resumed  the  occupancy  of  this 
loaition  anu  the  question  of  the  right  of  the  employee  to  sick  leave 
tresents  itsrlf  unaflecteu  b.  the  fact  of  prior  leave  for  military  service. 

Mr.  Nadler  has  applied  for  siuk  leave  with  oay  to  the  extent  of  his 
iredlt  and  is  entitled  to  it,  as  any  other  employee,  upon  presentation 
f  application  and  medical  evidence.   It  may  be  cut  short,  of  course, 
iy  his  transfer  to  another  position  under  section  156  respecting  trans- 
er  of  disabled  or  by  his  retirement. 

answer  to  the  question  contained  in  the  last  paragraph  of  your 
etter  li  therefore  that,  durinr  the  period  stated  in  your  question,  tfr. 
Isdler  is  entitled  to  sick  leave,  not  without,  but  with  pay. 

jpectfully  submitted, 


CITY  ATTC 
b:  'ivil  Service  Commission 
P 


January  28,  1946. 

:   [a  re  -  ^uties  or  ambulance  ^toward 
when  Jailed  to  a  Print*  Home  or  m- 
atitution  where  a  i erson  iias  necently 
led. 

t/ear  irs 

I  am  in  receipt,  through  the  ohief  administrative  Officer, 
of  your  communication  under  date  of  January  21,  1946,  wnerein  you 
ask  two  questions t 

1.  i-oes  a  steward  on  a  ._>;oi  )  rujicisco  ,mercency 

sjjital  ambulance  ,avo  the  le;  al  right  to 
declare  an  individual  de.id.1 

2.  Is  it  the  responsibility  oi'       ->ulance 
crew  «hm  responding  to  a  call  in  a  rivate 
home  or  institution  wnero  a  ..erson  lias  re- 
cently died  to  notify  both  tlxe  oroner's 
Office  and  the  l olice  epartment? 

£.. 

swering  your  first  question,  it  is  my  opinion  that  the 
steward  of  an  ambulance  lias  no  right  to  declare  any  person  aead.   It 
is  tne  duty  of  a  physician  or  someone  who  -  as  the  right  to  |  ractice 
medicine,  for  if  the  steward  of  an  ambulance  had  the  rl       oclre 
a  person  dead,  undoubtedly,  he  would  be  violating  the  >tato  code  re- 
garding the  practice  of  medicine,   xf  there  is  any  doubt  as  to  whet,  or 
the  person  is  alive  or  dead,  he  or  she  should  be  taken  to  one  of  the 
emergency  hospitals,  to  the  end  that  if  life  is  not  extinct,  he  or  she 
may  receive  such  r.edical  aid  as  might  be  necessary,   on  thifl  ou  estion 
you  are  therefore  cdvised  that  there  is  no  necessity  or  responsibility 
on  the  steward  of  an  |      *jr  ambulance  to  determine  whether  a  person 
is  dead  or  not,  and  the  better  practice  to  pursue,  where  there  is  any 
doubt  >...-..  soever,  ^ve  the  person  removed  to  an  emergency 

hospital  where  the  fact  as  to  whet  lie  r  life  is  extinct  may  be  determined 
by  those  competent  to  do  so. 

As  to  the  second  question,  you  must  take  into  consideration 
the  fact  t^at  every  deuth  case  doe3  not  have  to  be  referred  to  the 

oroner,  and  I  can  find  nothing  in  the  law  which  makes  it  necessary 
for  an  ambulance  steward  to  notify  the  polioe.  However,  from  a 
practical  standpoint,  if  a  erson  has  died  without  the  attendance  of 
a  ph-  sician,  t ;ie   .roner  should  be  notified,  and  if  there  are  any 
suspicious  circumstances  surrounding  the  death,  certainly  the 


,2 


ambulance  steward  s       o   a  step  farther  and  a<iviac  the  police 
aa  to  what  hie  Investigation  has  shown.  Of  coarse,  you  i.iu3t  take 
into  consideration  deaths  ariaing  from  natural  causes  and  deot 
arising  from  acts  of  violence,  wuich  would  be  a  violation  of  the 
uri.  L  al  code,  KhOB  a  death  arises  frc» :  u  uci,  of  violence,  my 
co  to  jo  r  •  ■artment  is  that  the  police  should  be  notified 
•  val  of  the  body  of  ti*j   deceived  should  be 
made,  nor  should  any  changes  be  ira.de  in  surrounding  conditions 
L  the  police  !  b  nity  to  invest! gftto* 

Your  are  edvisod  accordingl  . 

Respectfully  submitted, 


to:  director  of  Public  Health 
CC  -  Shiof  Administrative  Officer 


JJO»* 


£?*-> 


Janu-iry  29,  1946 


Of  I   HEAVING  ;  3442 

•  A. 

car 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

u  3442  of  the  Revenue  and  Taxation  Code  provides 
that,  •...the  Tax  Collector  shall  furnish  the  auditor  with  a 
printed  list  of  all  the  pro  erty  sold1.   <his  refers  to  real 
property  sold  to  the  state  by  operation  of  law  and  the  list 
is  known  as  the  'sales  list'. 

"  ill  you  please  advise  as  to  the  legal  meaning  of  the 
wora  'printed*  in  this  code  section.   Specifically,  would  a 

ewritten  list,  a       rapbed  list,  a   till  re  .bed  list,  a 
list  ;rir»ted  on  an  off-set  presf  or  duplicat  ,  a 

dittoed  list  or  a  list   Tinted  by  han^  as  dlstlz)  wished  from 
handwriti'ife  be  in  legal  co   liance  with  Section  3442? 

"Heretofore  the  sales  list  has  been  printed  at  a  publish- 
in^  office  by  use  of  movable  type  or  linotype  machines  and 

r«asa     -s  is  an  expensive   rocean  for  a  list  of 
•  iich  only  a  few  copies  are  needed  and  we  are  desirous  of  de- 
ter      whether  seine  less  expensive       I  duplies, tioa 
:it  be  employed  without  violation  of  law." 

ON 

word  "printed"  has  a  varied  meaning  according  to  the  connect ioi 
n  which  it  is  ased. 

;  e«:  .n  re  publishing  docket  In  local  newspaper, 

is?  j-..r  .  1W4."1W  (no.) *" — 

Dmetimes  the  word  "printed"  as  used  in  statutes  Is  specifically  defined. 

e:  Section  4463  of  the  Political  Code,  now  section  6003 

of  the  Government   oue,  which  states  "the  word  'printed*, 
as  use       is  section,  shall  mean,  and  shall  be  con* 
strued  to  mean,  the  mechanical  work  of  producing  such  a 
newsps^or  of  general  circulation,  that  is  to  say,  the 
work  of  typesetting  and  impressing  types  on  paper,  shall 
have  been  perf or ed  during  the  whole  of  the   eriod  as 
designated  am  required  by  said  section." 

ther  times  the  intent  o£   the  Legislature,  in  using  the  word  "printed1',  may 
I     'jered  from  other  circumstances. 

^ee:  ^,1,.;  ins  v.   nrby,  (Arl  .        10«  (2d)  315,  holding 
1 1  ■  < ■  \      l~~<      :  >       f  the  eeseloB  lawi  *£>.-*  i  t 
"printing"  within  the  a  ^ropriatlon  bill  for  purpoee 


n 

of  "printing"  the  aeasion  laws  becauae  the  session 
lawa  had  been  printed  ana  oublished  in  ordinary 
convenient  book  size  since  Arizona  became  a  state 
and  also  becauae  of  the  large  amount  of  money 
appropriated  for  tha   r  ;ose  of  "-ri.ntinf."  them. 

towever,  in  the  case  of  Section  7442  of  the  Revenue  and  Taxation  "ode,  which 

fas  ori,  inally  adopted  In  L$9B«  there  ia  no  express  definition  of  the  word 

printed*1  nor  is  there  anything  to  indicate  the  intention  of  the  Legisla- 
ture in  the  use  of  that  word, 

ewrltten  notioea  were  held  to  be  "jrinted"  notices  within  the 

leaning  of  a  statute  requiring  ten  "  rinted"  notices  to  be   oated  con- 

picuoualy  in  a  town.   State  ex  rel  nolecan  v,  The  ilty  of   akland,  (Kan.), 
7  Pac.  694.   At  page  6d6,  the  court  said: 

"It  is  also  contended  that  the  notices  v,ere  defective 
because  they  were  in  typewriting,  but  there  is  no  merit  in  the 
point,   'he  statu   ,     -8  true,  provides  that  print       cee 
shall  be  posted;  but  those  which  were  posteu  in  this  case  were, 
in  a  sense,   ri        .Ices.   Of  ilMt  co  ,seu  .cite  waa  it  whether 
the  letters  in  the  notices  were  forred  by  a  typewriting  machine 
or  typesetting  machine?   In  either  case  the  letters  are  sub- 
stantially in  :orm,  are  made         <es,  and  are  im- 

^ssed  o:i       in  lines  and  columns  of  var^in^  length.   In 
the  Century  .Lotions  .        .  u  • ty -ewriter '  is  defined  as 
•to  :>ririt  or  r>  e  by  means  of  a  typewriter';  and  the  word 

•typewriting'  is  defined  as  'tho  recess  o:         ,  letter 
by  letter,  by  the  u?e  of  a  typewriter. '    ri       It  now  ac- 
c«Biplisheu  by  a  great  variety  of  machines,  but  none  are  in  the 
mora  a      use  th&n  the  typewriter,   i'.ere  are  cases  where 
there  ia  room  lor  a  distinction  between  typewriting  emt   print- 

,  and  in  these  the  language  up.ed  in  the  rule  or  statute 
ordinarily  trioleates  a  purpoaa  to  differentiate  one  from  the 
other,  but  no  auch  ->urpose  is  r,      ~.  in  the  statute  in  aues- 
tion.   The  notices  will  accomplish  tl ■  *e  equally  well, 

whether  crinted  on  a  typewriter,  or  some  other  kind  of  printing 
Tachi-xe," 

r  cess  of  piano graphing,  a  meth  >d  of  offset  reproduction, 
■as  held  to  ue  "printing"  within  thf       ?«ement  of  a  statute  that  liata 
e  "printed  in  jlain,  large  t.  •.  .<e".   .arrington  v.  :;obb,  ("o.),  56   .  W. 
2d)  ^36.   At  page  827,  the  court  atated: 

"with  such  worthy  purpose  to  be  served,  what  the  Legislature 
undoubtedly  haa  in  mi  I  ■  It  provided  that  the  liat  should  be 

1  rinted  in  plain,  large  type',  waa  that  they  should  be  prepared 
In  legible  form  and  'in  vaffiwlejut  numbers  to  meet  all  de-.anda,' 
and  we  crm  at  believe  that  it  entertained  any  idea  of  directing 

recise  mechanics  by  which  that  reaul1        be  accomplished, 
so  long  as  such  result  would  satisfy  the  common  understanding  of 
what  waa  cieant  by  '-rinted  In  olain,  large  type.'  in   other  worda, 


whether  the  liet  should  be  prepared  upon  a  machine  so  con* 
structed  that  the  inked  ty^e  woulo  come  In  oontact  v.Ith  the 
paper,  or  whether  by  a  oroces*  of  •offset1  reproduction,  was 
not  In  the  contemplation  of  the  Le-.l  slat  are,  which  assuredly 
had  no  intention  by        oral  In       used  in  the  phraseology 
of  the  statute  of  precluding  the  subsequent  use  of  new  and  im- 
hods  of  doing  the  required  work  by  which  substantial 
eoono  lea  might  be  effected  by  the  taxypeyer." 

I  word  "printing"  Is  sometimes  used  to  distinguish  from  writing* 
ee   eene  v.   t.c.M.iey,  14     .   ases  7644,  Page  180,   At  page  192  the 
ourt  stated: 

"  rl tin^  is  a  method  of  originally  developing  the  coii.uosi- 
tion,  and  of  aduln^,  copies  made  singly,  letter  by  lettt. .      at- 
ing  is  a  process  of  multiplying  the  copies,  by  sheets.   Thus  the 
difference  is  that  between  multiplication  ana  additbn.   Humsn 
means  of  increasing  the  number  of  copies  by  writing  are  extremely 
limited,   ^y  printing,  they  may,  on  the  contrary,  in  the  words  of 
Lord  Oranworth,  te  Multiplied  indefinitely.   4  H,  L.  i.:as.  833, 

books  ,<rintea  by  ti.ose  who  first  publicly  practised  the  typo- 
graphic art  in  I^rope  usually  contained  an  advert.1 se  ent  that 
they  were  nov  written,  as  all  books  had  previously  been,  but 
were  made  by  a  new  1        *,  whereby  the  several  sheets  were 
stamped  at  once  anc  not  made  line  by  line  as  formerly •" 

Typewriting  and  mlineograyhing  were  held  to  constitute  a  "printing" 
lthin  tne  co  yright  statutes,   ac:  11  Ian  Co,  v.  Klna,  (  .  .,  i^ass,),  233 
ed.  867;  and  embossinL.  was  hela  to  be  "printing^   ithin  the  tariff  laws, 

urii^<i  tu-i\y    Co,  v«  Collector  ol  Customs,  10  ^  hi  lip,,  lne  292, 

In    '..•■»  <-'>rvj    (  .P.),  178  N.'w.  104,  the  court  stated  that 
Printing"  meant  E  !    uression  of  letters  or  characters  upon  papers  or 
pon  other  sui stances  bj      j.ied  a  mecnanical  act,  and  in  Forbb8  lithograph 
etiu^aoturin.   o.  v.   orthington,  (CIr.   t.,   a3  .),  25  I  ed,  899,  the 
"ourt  said  Mthe  word  'print  'lias  a  wide  ranvre  of  signification,  but  Its 
rdinary  meaning  is  to  impress  letters,  figures,  and  characters,  by  types 
Ink  of  various  forma  and  colors,  upon  paper  of  various  kinds,  or  some 
ing  surface," 

In  Arthur  v.  ' oiler,  97  U.S.  367,  24  L«  id.  1046,  the  United  State 
■■M  Court,  holdin   that  pictures       o  from  lithographic  stones,  by 
luccesslve  impressions  giving  a  different  portion  of  the  view  and  a  differ- 
nt  color,  properly  fell  within  the  statutory  designation  of  "irlnted 
tatter"  in  the  tariff  laws,  stated  at  page  369: 

"It  is  not  necessary,  however,  that  the  characters  pro- 
duced should  be  letters  or  numerals,  or  the  result  of  types  or 
stereoty   s,  or  be  reading  matter,  but  the  term  *  rlut'  or 
•  rl  t, |  i|  '   ^eludes  the  most  of  the  torus  ol    figures  or  charac- 
ters or  representations,  colored  or  uncolored,  tht  may  be 
impressed  on  a  yielding  surface. 


N 

nster  defines  fto  ;rlnt': 

.   o  tako  an  impression  of J  to  oopj  or  take 
38  of;  to  Bta 

?.     !ence,  specifically,  to  strike  off  an  Imprest 
of,  ox*  Lrapraaaions  of,  1.      os,  stereo; 
engraved  plates,         like,  by  means  of  a  oress; 
or  to  print  books,  handbills,  newspapers,   ictures 
and  the  like. 

4.  To  mark  by  to  form  an  impress       wn; 
to  cover  with  figures  by  a  press  or  so' 
analogous  to  it;  as  to  print  calico,  etc. 

at,  noun:  a  i^ark  made  by  impression;  a  II 
character,  figure,  or  lndentati 

3 s are  of  one  bodj  i  another. 

5.  a  printed       ;  a  fa aril 

Litho,  -  f .  .  , 

ae  a  lithographic  picture. 

■ceeter  eayaz  fA  iarn,      ,        .or;    o  1  it-ure 
made  by  impression1 ." 

the  basis  ^eseu  ■     ,  the 

pinion  that  the  v.  ,ru  ''printed'  In  .f-.cti.--n  544-J  .-o  and  Iaxat'.on 

lode,  was  used  by  the  :  egislature  to  dii        h  from  writing  an       any 
tect.anicr  .otters        ,  acteivs  i  *c-uld 

■Ntituta  '  riatl  hat  section.       rJ  ,  Icteogra  -had 

ifcts,  cultl^ra;  ;:eu  iittj,  lists  printed  on  an  .Hea- 

ling machine  or  a  riittoeci  list,  would  t  tad"  lists.   Hoa- 

ver,  a  list  .  rinted  by      .  as  distlnguial       a  a  handwritten  list, 

d  not  be  in  co-       a  v*ith  -ecliou  3442  oi  tm>  revenue  and  'Taxation 
■-'  •.  . 

lies  oecoiully  submitted. 


i 
o:   rdef  Administratis      .er 


*7< 


*i 


Dear  Sir : 


February  1,  1940. 


SUBJECT:    Power  of  board  of  Supervisors  in  regard  to  Master  Plan 
and  various  items  of  Plan,  relation  of  Charter  and  Com- 
munity Redevelopment  Act  and  general  extent  of  Powers 
of  board. 


stated. 


You  have  made  requests  for  opinion  as  hereinafter 


OPINION. 

A.  You  ask  first  as  to  the  power  of  the  Board  of  Su  er- 
visors  as  follows : 

"In  view  of  the  provisions  of  Sections  9,  22, 
35,  41,  116  and  121  of  the  Charter  of  the  City  and 
County  of  San  Francisco,  has  the  Board  of  Super- 
visors the  power  to  pass  legislation  or  act  by  reso- 
lution concerning  the  following  matters: 

1.  A  /.aster  Plan? 

2.  The  building  or  location  of  subways  or 
freeways  or  the  type,  location  or  con- 
struction of  any  Public  Utility  as  part 
of  a  waster  Plan? 

3.  The  placement  of  off-street  parking? 

4.  The  designation  of  blighted  areas? 

5.  The  designation  and  placement  of  parks, 
bridges  and  viaducts,  streets,  boule- 
vards, playgrounds,  squares,  grants,  or 
open  spaces  as  part  of  a  faster  Plan?" 

The  sections  of  the  Charter  to  which  you  refer  may  be 
summarized  in  this  connection  as  follows: 

Section  9  provides  that  the  powers  of  the  city  and 
county,  except  the  powers  reserved  to  the  people  or  delegated 
to  other  officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  Supervisors  and  shall  be  exer- 
cised as  provided  in  this  Charter. 


Section  22   provides  that  officers  shall  not  interfere  In 
functions  of  other  officers  or  departments*   It  neither  enlarges 
nor  limits  the  power  of  any  officer  or  department. 

Section  35  provides  that  the  Police  Commission  is  given 
power  to  regulate  traffic,  in  luding  the  location  and  use  of 
traffic  control  devices  for  that  purpose. 

Section  41  provides  that  the  Park  Commission  shall  have 
control  of  parks  ano  other  places  now  or  hereafter  placed  in 
its  c  arge,  including  erection  of  structures. 

lion  116  provides  the  powers  of  the  City  Planning  Commis- 
sion as  to  a  Master  Plan*  that  they  are  recommendatory  only  and 
that  the  Commission  shall  consult  with  departments  in  control 
of  any  particular  subject. 

Section  121  provides  that  the  Public  Utilities  Commission 
shall  control  and  nana,  e  all  properties  owned  or  acquirer  by 
the  city  for  any  public  utility  service,  including  maintenance 
and  extension  and  policy  in  regard  thereto  within  the  funds 
under  its  control. 

Tb*  State  Constitution  gives  the  City  and  County  as  a 
chartered  municipality  power  to  make  and  enforce  all  laws  and 
regulations  In  respect  to  its  municipal  or  local  affairs,  ex- 
cept as  limited  by  the  State  Constitution  and  its  own  C  arter. 
The  framers  of  the  Charter  placed  all  of  the  powers  of  the  City 
and  County  in  the  hoard  of  Supervisors  except  as  they  made  reser- 
vations or  delegations  elsewhere. 

1.  Joes  the  hoard  have  power  to  act  respecting  a  faster 
Plan?    Yes.   It  is  a  municipal  affair,  as  set  forth  in  Section 
116  of  the  C  .arter,  of  special  concern  to  the  inhabitants  and 
property  owners  of  this  city  as  such.    .ee  QADD   v,  kc     ,69 
Cal.  App.  347. 

The  adoption  of  a  master  flan  by  the  City  Planning  Commis- 
sion is  only  a  recommendation.   If  the  r>oard  were  to  adopt  it, 
it  would  still  be  only  a  plan. 

As  to  the  Police  Commission,  under  Section  35,  its  power  is 
only  a  direct   ne  to  regulate  traffic,  oncluuln..,  control  devices. 
This  does  not  mean,  for  instance,  that  the  rolice  Commission  .my 
locate  and  build  freeways  or  do  other  things  con. ec ted  only  in- 
directly with  the  regulation  of  traffic. 

As  to  the  Park  Commission,  under  Section  41,  the   oard  of 
Supervisors  may,  as  a  part  of  a  master  plan,  establish  a  freeway, 
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for  Instance,  tlirough  a  park  or  other  property  Uiider  control  of 
the  Park  Commission,  but,  if  it  takes  any  substantial  portion 
of  such  property,  action  of  the  board  is  not  ffective  unless 
concurred  in  by  the  Park  Commission.    Such  property  must  also 
be  roperty  wulch  has  not  been  privately  donated  on  condition 
of   park  usp,but  which  has  been  set  aside  for  the  purpose  public- 
ly.  Practically  all  of  the  park  property  of  San  Francisco  Is  of 
the  latter  character,  though  check  should  be  made  In  each  case  of 
propbSW  action.  v.  LOS        B,  32  C.  A.(2d.)470, 

in  w'lch  cpllfornia  cases  on  this  subject  are  reviewed.   rho  uoard 
cannot  invade  the  jurisdiction  of  the  Park  Commission,  but  it  can 

>pt  a  plan,   f  it  de ; ires,  and  work  with  the  Park  Commission,  or 
any  other  commission,  as  to  any  part  of  the  uder taking  which 
should  fall  within  the  jurisdiction  of  that  Commission.   Each  body 
would  work  within  its  own  power  and  by  its  own  procedure. 

As  to  the  Public  utilities  Commission,  under  Section  121, 
its  contr  1  over  properties  may  not  be  infringed  without  con- 
curring action  on  its  part. 

The  Board  may  act  concerning  a  ..aster  Plan,  but  its  action 
.iiust  take  into  consideration  the  powers  and  jurisdiction  of  any 
other  department  concerned  at  the  time  any  part  of  the  plan  is 
put  into  effect. 

2.  Key  the  ^oard  of  Supervisors  act  as  to  the  building  or 
location  of  subways  or  freeways  or  the  typo,  location  or  con- 
struction of  any  Public  "tility  as  a  part  of  the  master  .Jlan? 

.  es,  unless  a  part  of  property  under  control  of  the  Park  Com- 
mission, or  pertaining  to  a  public  utility  alreauy  under  control 
of  the  Public  utilities  Commission,  in  which  case  concurring  ac- 
tion of  the  Commission  concerned  would  be  required  to  make  It 
effective.    The  board  may  survey  or  investigate,  directly  or 
by  employment  or  contract,  without  such  concurrence.    It  may 
exercise  further  control  by  virtue  of  fiscal  power  vested  in 
the  poard. 

3.  .ay  the  board  act  as  to  placement  of  off-street  parking? 
>es.   be tails  of  method  should  be  a  separate  study  when  specific 
needs  are  determined.   Eminent  domain  proceedings  for  this  purpose 
are  authorized  by  Section  1238.1  of  the  Code  of  Civil  Procedure, 

4.  .iay  the  i^oard  act  as  to  the  designation  of  blighted 
areas?   Yes.   The  board  of  Supervisors  .nay  proceed  with  Proposal 

.  0365,  iiow  on  its  calendar,  to  take  advantage  of  the  Community 
Redevelopment  Act,  without  the  aaoptlon  by  it  of  a  master  Plan. 
rerequisites  are  specified  in  Article  4  of  the  Act  to  be  that 
the  community  have  a  planning  commission  and  that  a  master  or 
general  conuv  unity  plan  be  adopted  by  either  the  planning  commis- 
sion or  the  legislative  body.   ihe  director  of  the  City  Planning 


#4 

Commission  has  already  stated  that  the  City  Planning  Commission 
has  adopted  a  plan  which  Is  in  accordance  with  the  provisions 
of  this  Article  and  of  the  Afct. 

'ihe  tendency  Is  to  re^ara  redevelopment  of  bli  hteo  municipal 
areas  as  a  state  affair,  as  well  as  a  municipal  one,  and  the  Act 
is  drafte^.  on  that  premise.   Action  taken  under  the  Act  must,  there< 
.ore,  be  taken  in  strict  accordance  with  It. 

5,  i/iay  the  Board  act  as  to  designation  and  placement  of 
parks,  bridges  and  viaducts,  streets,  boulevards,  player  out",'  , 
squares,  grants,  or  open  spaces  as  part  of  a  .aster  Ian? 

ies . 


B.    You  ask  also: 

"Is  there  a  conflict  between  the  provisions 
of  the  California  Community  Redevelopment 
Act  and  the  C  arter  of  tiie  City  and  Cou  .ty 
of  Smn  Francisco  with  respect  to  trie  ;  -wers 
of  the  uoard  of  Supervisors  of  said  City 
and  County  of  San  I-rancisco  to  act  eitner  by 
resolution  or  ordinance  upon  matters  embraced 
within  the  Act?" 

I  have  not  discovered  any  conflict,   however, 
where  the  Act  prescribes  a  different  procedure  for  action  taken 
under  it  from  that  used  by  the  hoard  in  natters  under  ti 
ter,  the  procedure  set  forth  in  the  Act  controls  as  to  action 
taken  under  the  Act.   The  natter  is  deemed  not  so  uch  a  local 
affair  as  one  of  general  concern  controlled  by  the  provisions 
of  general  law.    Local  tnproi       are  generally  local  af- 
fairs, but  the  rehabilitation  of  blighted  areas  which  are  a 
menace  to  public  health,  safety  aud  welfare  of  the  people  of 
the  State  generally,  as  well  as  of  the  local  community,   ay 
be  treated  by  the  Legislature  as  a  matter  of  statewide  concern. 

ITY  v.'  ,  14  Cal.  (2d)  43V.   ihe  ::tate 

Act  designates  it  as  a  state  affair  on  this  basis. 


Your  last  two  questions  are  as  follows: 

wHas  the  hoard  of       'sors  of  the  City  and 
County  of  San  ,  ra?c  sco  by  the  nrovisions  of 
the  C] arter  the  power  to  legislate  as  to  all 
matters  concerning  the  City  and  Couuty  f  San 
rancisco?" 


;., 


"  as  the  j^oard  of  Supervisors  of  the  City  and  Go1 
of  San  tranclsco  by  the  provisions  of  the  Charter 
the  power  to  act  by  resolution  as  to  aLl  matters  con- 
cerning the  City  and  County  of  San  tranclsco. ' 

The  answer  to  these  two  questions  is  in  the  negative. 
The  board  cannot  lake  action  as  to  all  matters*  because,  as 
quoted  from  Section  9  of  the  charter  at t he  outset,  the  Charter 
distributes  the  powers  granted  by  the  Constitution  to  the  City 
and  County  among  Its  of -.leers,  boards  and  commissions .    ore- 
over,  the  board  cannot  take  action  with  regard  to  .natters  of  non- 
local or  general  concern,  except  as  such  matters  pertain  to  San 
I'rancisco  in  any  respect  and  then  only  in  the  absence  of  general 
legislation  in  regard  tnereto. 

Respectfully  submitted. 


crrY  Ai 


:  Supervisor  ...arvin  E.  Lev«is, 
Copy:  lo   Doard  of  Supervisors. 


n 


y, 


February  7,  1946, 


SUBJECT i  Aoceptanoe  of  Certain  Property  on  Chestnut 
Street  between  Hyde  and  Leavenworth  Streets 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

REQUEST 

"Mr.  Joseph  Phillips,  the  director  of  Real  Prop- 
erties, has  advised  the  xioard  of  Park  Commissioners  that 
the  property  owners  on  the  north  side  of  Chestnut  Street, 
between  Hyde  and  Leavenworth  streets,  San  Francisco,  have 
offered  to  pay  the  City  $20,000  for  the  strip  of  land 
lying  between  the  north  line  of  their  respective  properties 
and  the  south  line  of  property  actually  used  as  a  reservoir 
site  lying  to  the  north,  upon  the  condition  that  the  City 
will  accept  the  property  as  a  gift  dedicated  for  park 
purposes,  with  no  commitment  or  agreement  that  the  property 
would  have  to  be  improved.  This  would  involve  the  transfer 
of  the  property  from  the  Public  Utilities  Commission  to  the 
Park  Commission  and  the  realization  by  the  City  of 
$20,000.   Ttiis  matter  is  now  under  consideration  and,  prior 
to  taking  any  aotion  thereon,  we  would  like  to  be  advised 
with  respect  to  the  following: 

"1.   Is  any  different  procedure  involved  In  the 
sale  of  property  by  the  City  because  the  property  is  to 
be  subsequently  conveyed  back  to  the  City  for  park  purposes? 

"2.   If  an  agreement  were  made  whereby  the  pur- 
chaser would  convey  the  property  back  to  the  City  for  park 
purposes,  could  the  City  sell  the  property  at  a  private 
sale  for  a  fixed  amount,  or  in  other  words,  would  a  sale 
by  open  bidding  be  avoided  because  of  suoh  an  agreement? 

"3.  i/oes  the  Park  Commission  have  authority  to 
accept  property  for  park  purposes  without  an  intention 
of  developing  the  property  for  suoh  purposes  within  a 
reasonable  time? 

•This  matter  seems  to  be  somewhat  urgent,  with 

a  considerable  number  of  property  owners  involved  and  we 

will  appreciate  it  if  you  will  please  give  the  same  your 
prompt  attention." 
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OPINION 

I  shall  answer  your  request  for  an  opinion  in  the  same  order 
in  which  your  questions  were  propounded  In  your  communication: 

1.   Is  any  different  procedure  involved  in  the 
sale  of  property  by  the  City  because  the 
property  is  to  be  subsequently  conveyed  back 
to  the  City  for  park  purposes? 

The  procedure  outlined  for  the  transfer  of  property  mentioned 
in  your  communication  is  covered  by  Sections  158  to  163  of  Part  I  of 
the  Municipal  Code,  whloh  read  as  follows: 

"section  158.  ;x'ransfer  of  Real  Property,  Interdepart- 
mental. ..henever  any  real  property,  whether  I1  proved  or 
unimproved,  belonging  to  the  City  and  County  of  San  iTan- 
cisco  or  to  any  department  thereof,  including  the  ^epart- 
uent  of  education,  is  no  longer  used  advantageously  by 
the  department  which  owns  it  or  under  whose  jurisdiction 
it  is,  or  when  any  such  property  can  be  more  advantageous- 
ly used  by  a  department  other  than  the  department  which 
owns  it  or  under  whose  jurisdiction  it  is,  the  said  real 
property,  including  any  improvements  thereon,  may  be 
transferred  to  the  jurisdiction  of  such  department  which 
can  more  advantageously  use  the  same  and  for  the  purpose 
of  transferring  jurisdiction  of  said  real  property  the 
hereafter  proceedings  shall  be  had, 

"Section  159.  transfer,  uequest  Mayor  for,   xhe 
officer,  board  or  commission  in  charge  of  the  department 
which  desires  to  uave  said  real  property  transferred  to 
it  shall  file  with  the  Llayor  a  request  In  writing  that 
said  transfer  shall  be  made,  which  said  request  shall 
contain  a  description  of  the  desired  property  and  state 
the  specific  lurposes  for  wiiich  said  property  Is  to  be 
used  by  said  department.  ..henever  any  department  desir- 
ing to  have  said  property  transferred  to  it  is  under  the 
jurisdiction  of  the  Chief  Administrative  Officer,  the 
latter  shall  approve  said  request  for  said  transfer. 

"Section  160.  director  of  Property,  Report  oy.   Upon 
said  request  being  received  by  said  ..:ayor  he  shall  re- 
fer  the  same  to  the  director  of  Property  for  a  report  as 
to  the  estimated  value  of  said  property  and  the  character 
of  the  improvements  thereon  and  as  to  whether,  in  the 
opinion  of  said  L/irector  of  Property,  the  same  can  be 
advantageously  used  by  the  said  department  desiring  the 
same  transferred  for  the  purposes  specified  in  said  re- 
quest, xhe  director  of  Property  shall  make  said  report 
to  the  iAayor  within  ten  (10)  days  after  receipt  of  same. 


#3 

"section  161,  Transfers  Consent  of  Department  Ke- 

fulred.  If,  on  reoeipt  of  said  report  the  Mayor  shaTT 
•  of  the  opinion  that  said  property  can  be  advantageou il- 
ly used  by  the  department  desiring  the  same,  he  shall 
request  the  department  owning  the  same,  or  under  whose 
jurisdiction  it  is,  to  consent  to  the  transfer  of  said 
property  to  the  department  desiring  said  transfer;  and 
if  said  first  mentioned  department  consents  to  said 
transfer  the  Mayor  shall  recommend  to  the  board  of  Super- 
visors that  it  order  said  property  transferred  to  the 
department  desiring  the  same,  sending  to  said  board  with 
said  request  such  data  regarding  said  property  as  he  has 
received  from  the  director  of  Property,  No  property 
shall  be  transferred  from  one  department  to  another 
without  the  oonsent  of  the  department  owning  or  having 
jurisdiction  over  the  same* 

"Seotion  162 *   Transfer,  Resolution  for.   Upon  re- 
ceiving said  request  from  the  mayor  that  said  property 
be  transferred,  the  Board  of  Supervisors  shall  give 
consideration  to  the  same,  and  if  the  board  shall  de- 
termine that  said  property  is  no  longer  necessary  or 
advantageous  to  the  department  owning  or  having  juris- 
diction of  the  same  and  can  be  advantageously  used  by 
the  department  asking  for  the  same,  the  board  shall, 
by  resolution,  order  a  transfer  of  the  same  to  said 
department.  Any  such  transfer  may  be  made  without 
limit  or  for  a  limited  period  to  be  stated  in  said  reso- 
lution.  No  property  which  has  been  acquired  by  the  City 
and  County  of  San  Francisco  or  by  any  department  thereof 
as  a  gift  for  any  specific  purpose  shall  be  transferred 
if  said  transfer  would  be  a  violation  of  the  trusts 
upon  which  said  property  is  held* 

"Seotion  163.   Transfer,  Record  of*  Vifhen  the  Board 
of  Supervisors  shall  adopt  any  resolution  transferring 
any  property  from  one  deper  tment  to  another  as  herein 
provided  a  copy  of  said  resolution  shall  be  forthwith 
delivered  to  the  director  of  Property,  who  shall  keep  the 
same  in  his  offioe  and  make  the  necessary  record  of  said 
transfer." 


2.   If  an  agreement  were  made  whereby  the  purchaser 
would  convey  the  property  back  to  the  City  for 
park  purposes,  could  the  City  sell  the  property 
at  a  private  sale  for  a  fixed  amount,  or  in  other 
words,  would  a  sale  by  open  bidding  be  avoided  be- 
cause of  such  an  agreement? 


H 

xhe  procedure  to  be  followed  under  the  circumstances  In 
the  Instant  case  would  not  require  a  private  sale,  as  the  donors 
would  place  the  ^20,000  to  be  paid  for  the  property  In  escrow. 
xhe  money  would  be  paid  to  the  Publlo  Utilities  Commission  alter  a 
transfer  of  the  property  to  the  Park  department  by  the  Public  Util- 
ities Commission, 


3,   >oes  the  Par;       ..sion  have  authority  to  ao- 
cept  property  for  park  purposes  without  an 
intention  of  developing  the  property  for  such 
purposes  within  a  reasonable  time, 

ooction  19  (d)  of  the  Charter  of  the  City  and  County  of 
San  irancisco  provides  as  follows: 

"Powers  and  ^uties  of  i.oard  and  Commission, 

"lection  19,   ihe  board  of  supervisors  and  each 
board  and  commission  appointed  by  the  llayor,  or  other- 
wise provided  by  this  cnarter,  shall  have  powers  and 
duties  as  follows: 

"(d)  i'o  receive,  on  behalf  of  the  city  and 
county,  gifts,  devises  and  bequests  for  any  purpose 
connected  vita  or  incidental  to  the  department  or 
affair*  placed  in  its  charge,  and  to  administer, 
execute  and  perform  the  terms  and  conditions  of 
trusts  or  any  of  the  people  or  by  the  board  of 
supervisors  for  the  benefit  of  such  department 
or  purpose,  and  to  act  as  trustees,  under  any  such 
trust,  when  so  authorized  to  do  by  the  board  of 
supervisors,  xhe  title  to  all  real  and  personal 
property  now  owned  or  hereafter  aoquired  by  gift, 
devise,  bequest  or  otherwise,  by  and  for  the 
purposes  of  any  board  or  commission  shall  vest  in 
the  city  and  county." 

There  is  no  provision  in  the  cnarter  to  the  effect  that 
property  donated  for  park  purposes  must  be  developed  within  any 
specified  time, 

-ection  19  (d)  provides  that  the  Park  hepartment  may  accept 
the  property  mentioned  in  your  communication  for  park  purposes  v.ithout 
any  restrictions  as  to  its  development. 

You  are  advised  accordingly. 

Respectfully  submitted, 
oard  of  Park  C omuls  si oners 
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February  15,  1946 • 


SUBJECT:   Bond  Requirement  of  Part  2,  Chapter  10, 
Article  8,  Seotion  338  of  the  Municipal 
Code,  may  not  be  Waived  in  Favor  of 
Pacific  Telephone  and  Telegraph  Company 

Dear  Sirt 

This  will  acknowledge  reoeipt  of  your  recent  request  for 
an  opinion  which  states  in  part  as  follows: 

REQUEST 

"Ordinance  #75  (1906)  and  Ordinanoe  #3018 
(1914)  require  that  The  Pacific  Telephone  and  Telegraph 
Company  under  its  franchise  grant,  maintain  a  bond  in 
the  amount  of  $250,000  for  the  actual  fulfillment  of  the 
franchise. 

"The  Municipal  Code,  Part  2,  Chapter  10,  Art- 
icle 8,  Seotion  338,  Application-Approval-I)eposit-Bond, 
provides  that  any  corporation  intending  to  make  exoa- 
vations  in  publio  streets,  etc.,  shall  maintain  with 
the  department  of  Public  Works  a  general  deposit  in 
the  sum  of  $2,500  to  compensate  the  city  if  necessary 
for  any  damages  to  the  streets,  etc* 

"The  Pacific  telephone  and  Telegraph  Company 
#'  /Is  complying  with  both  the  franchise  and  municipal 
1/   code  requirements.  However,  the  question  has  been 
raised  by  the  Utility  that  the  $2,600  municipal  code 
bond  is  not  required  as  the  $250,000  franohise  bond 
covers  all  operations  of  the  Utility. 

"May  we  have  the  benefit  of  your  advice  as 
to  whether  we  may  waive  the  requirement  for  the 
$2,500  bond  a?  required  by  Part  2,  Chapter  10,  Art- 
icle 8,  bection  338  of  the  Municipal  Code." 

OPINION 

You  have  indicated  in  your  inquiry  an  essential  distinction 
between  the  two  oharaoter  of  bonds  posted  by  the  Pacific  Telephone 
and  Telegraph  Company  <> 

Under  Ordinanoe  #75  (1906)  and  Ordinance  #3018  (1914)  the 
Pacific  Telephone  and  Telegraph  Company  is  required  to  file  a  bond  in  th 
penal  sum  of  $250,000  running  to  the  city  to  secure  the  due  perform- 
ance of  each  and  every  term  and  condition  of  its  franohise  with  the 
city. 
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Under  the  provision*  of  Part  2,  Chapter  10,  Artiole  8, 
Seotlon  338  of  the  Municipal  Code,  a  $2,500  bond  la  provided  for 
the  purpose  of  securing  to  the  City  that  all  payments  required 
thereunder  for  excavating  in  or  upon  the  public  street,  and 
restoring  the  same  thereafter,  are  duly  met  and  paid. 

As  thus  indicated,  the  two  bonds  above  referred  to  are 
entirely  distinct  from  one  another.   One  bond,  in  effect,  guarantees 
that  the  franchise  In  all  particulars  will  be  lived  up  to.  and  a 
telephone  system  as  oalled  for  by  the  ordinances  will  be  construct- 
ed,  maintained  and  operated,  The  other  bond,  in  effect,  is  a  guar- 
antee that  In  excavating  in  or  upon  any  publlo  street  (in  maintain- 
ing the  system  or  otherwise)  that  any  and  all  proper  charges  for 
excavating  upon  the  public  streets  and/or  for  restoring  them 
thereafter  to  their  proper  status,  will  be  duly  met  and  paid. 

Under  these  circumstances  you  are  advised  that  the  re- 
quirements of  Part  2,  Chapter  10,  Article  8,  Section  338  of  the 
Munioipal  Code,  (which  provides  for  a  $2500  bond)  may  not  be 
waived  in  favor  of  the  Pacific  telephone  and  Telegraph  Company, 


Respectfully  submitted, 

CITY  ATTORNEY 
Chief  Administrative  Officer 

NSW 
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February  2L  ,  1946 

SUBJECT:   I  HETHER  ORDINANCE  OR  RESOLUTION  IS  NECESSARY  IN  MOTOR 

VEHICLE  i'ATTERS. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  which 
reads  as  follows: 

"I  have  been  authorised  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  to  ask  your  opinion  on  the 
following  questions: 

1.  Has  the  Board  of  Supervisors  the  power  under  the  Charter 
to  enact  legislation  by  a  resolution  Instead  of  by  ordin- 
ance? 

2.  Is  the  authorization  of  the  placing  of  a  stop  sign  on  a 
street  corner  a  legislative  or  an  administrative  act? 

3.  The  Vehicle  Code  of  the  State  of  California  specifically 
authorizes  a  municipality  to  place  signaling  devices  by 
resolution  or  ordinance.   Is  a  stop  sign  a  signaling 
device? 

4.  If,  in  your  opinion,  a  stop  sign  Is  a  signaling  device 
then  the  municipalities  in  the  State  have  a  choice  of  act- 
ing in  the  authorizing  of  their  placement  by  ordinance  or 
resolution?   In  view  of  the  fact  that  our  Charter  requires 
that  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  enact  legislation  only  by  ordinance  does 
the  Charter  or  the  lan^.ua,  e  of  the  Vehicle  Code  control?" 

OPINION 

This  request  will  be  answered  in  the  same  order  in  which  the 
questions  were  asked. 

1.  Section  13  of  the  Charter  provides  that  "Every  legislative 
act  shall  be  by  ordinance".   Other  acts  are  done  by  resolution. 

2.  The  placing  of  a  stop  sign  at  an  intersection  is  authorized 
by  virtue  of  the  provisions  of  section  439(g)  of  State  of  California 
Vehicle  Code,  which  reads  as  follows: 

"The  provisions  of  this  division  shall  not  prevent  local 
authorities  within  the  reasonable  exercise  of  the  police  power 
from  adopting  rules  and  regulations  by  ordinance  or  resolution 
on  the  following  matters: 

(g)  Designating  any  highway  as  a  through  highway  and 
requiring  that  all  vehicles  stop  before  entering  or  cross- 
ing the  same  or  designating  any  Intersection  as  a  stop 
intersection  and  requiring  all  vehicles  to  stop  at  one 
or  more  entrances  to  such  intersection." 
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The  placing  of  a  stop  sign  at  an  intersection  is  thus  not  governed 
by  our  Charter  but  by  the  express  authority  delegated  to  the  City  and 
County  of  San  Francisco  by  the  Vehicle  Code. 

Commencing  with  the  case  of  Ex  Parte  Daniels,  183  Cal.  636 
the  courts  of  our  state  have  held  that  the  regulating  of  traffic  is 
a  state  affair,  and  therefore  is  not  a  municipal  affair.  ^Yii3   being 
the  case,  the  state  may  designate  the  manner  in  which  a  municipality 
shall  adopt  rules  and  regulations  with  respect  to  traffic  on  streets 
and  highways.   The  legislature  has  provided  that  a  municipality  may 
act  by  either  ordinance  or  resolution.   In  the  case  of  The  Housing 
Authority  v.  Dockweiler,  14  Cal.  (2d)  437  the  Supreme  Court  held 
that  the  legislature  may  delegate  this  authority  to  the  governing 
body  of  a  city  and  county.   It  therefore  appears  proper  to  act  either 
by  ordinance  or  resolution. 

3.  There  is  some  doubt  as  to  whether  a  stop  sign  can  be  con- 
sidered a  signaling  device.   However  under  subdivision  (g)  of  Section 
459  of  the  Vehicle  Code  quoted  above,  the  &oard  of  Supervisors  is 
given  express  authority  to  designate  any  intersection  as  a  stop 
intersection,  and  the  authority  is  therefore  conferred  by  subdivision 
(g)  rather  than  subdivision  (d)  which  mentions  signaling  devices. 

4.  This  query  has  already  been  answered  by  the  answers  given 
to  the  three  previous  questions. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:   Marvin  I.  Lewis 
Supervisor 

RJB: 
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February  23,    1946. 


SUBJECT:        Legality   of  Action  of  Civil  Service   CoiTiralssion 
Declaring   Position   of   r.lartha  Saline  Abandoned 
Under  Rule   33,    on  April   12,    1944. 

I^ear  Sir: 

You  have  requested  an  opinion  as  to  the  legality  of  the 
action  of  the  Civil  Service  Commission,  on  April  12,  1944,  in 
declaring  that  I  Isi  :artna  Saline  had  abandoned  her  position,  .■■• 
Assistant  to  Secretary,  Civil  Service  Commission. 

Miss  Saline  had  been  granted  a  so-called  "business  leave" 
of  absonce  under  the  first  proviso  of  Section  ^  53  of  the  Charter,  as 

follows: 

"Leaves  of  absence  to  officers  and  employees 
of  the  city  and  county  shall  I  by  rulos 

established  by  the  civil  service  commission,  pro- 
vl  I        leave  of  absence  to  any  officer  ,r 
employee  for  the  purpose  of  leaving  the  city  and 
county,  takil      Bltion  outside  of  the  city  and 
county  service,  or  accepting  a  position  in  some  de- 
ps  ,ce  of  t 

the  one  in  which  he  is  employed  and  where  the  duties 
ere  Lq  no  <  .   ■  (tins  cove.'      his 

civil  service  classification,  shall  be  limited  to 
six  (G)  months ....;" 

re  of  absence  exj  -  \i    on  April  9,   1944.  ;:iss 
Saline  did  not  return  or  attempt  to  return  to  her  position  either 
at  or  after  ti*at  time.   Instead,  t  »<3  in  employment  at  the 

office  of  the  District  Attorney  and  on  April  7,  1944,  requested 
an  indefinite  laave  of  absence  from  the  civil  service  position  in 
order  to  continue  this  latter  employment. 

The  Civil  Service  Commission  denied  :.:iss  Saline's  request 
for  indefinite  leave  of  absonce  on  April  12,  1944,  end  ,*ue  an  orcor 
declaring  that  she  had  abandoned  her  civil  service  position  for 
failure  to  return  to  it  after  the  expiration  of  _ier  leave  of 
absence  tliree  days  earlier. 

This  order  was  made  under  the  provisions  of  Rule  33  of  the 
Civil  Service  ConsiSSlen  ae      In  effect,  which  wat.  as  follows: 

"Ruio  33.   Absence  from  Duty  Without  '-wave  - 
Absence  from  duty  without  leave  or  permission  from 

io  department,  or  failure  to  report 
for  duty  at  the  expiration  of  leave  of  absence  or 
vacation,  shall  be  considered  "inattention  to 
duties"  within  the  meaning  of  Section  154  of  the 
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charter,  and  shall  be  good  cause  for  auepenslon 
or  dismissal  under  the  provisions  of  said  Sec- 
tion 154  of  the  charter;  provided,  however,  tnat 
failure  to  report  for  duty""ln  any  case  when  the 
maximum  period  of  six '  montlis  '  leave  has  been 
allowed  by  the  Civil  Service  Commission  under 
the  charter,  and  has  expired,  or  failure  of  a 
"holdover"  to  report  for  duty  when  notified  to 
do  so  by  the  Civil  Service  Commission,  shall  bo 
deemed  automatic  abandonment  of  position  and 
the  position  shall  then  bo  deemed  automatically 
vacated  and  the  name  of  the  person  involved  snail 
stand  removed  from  the  civil  borvice  register." 


opiuob 

Miss  Saline»s  case  comes  squarely  within  the  underscored 
proviso  of  Rule  35  above  quoted  and  the  question  becomes  one  of  the 
legality  of  the  rule.   The  question  is  not  whether  the  rule  was 
good  personnel  administration  or  otherwise,  but  is  purely  one  as 
to  whetner  the  rule  was  one  which  the  Commission  had  the  legal 
right  to  adopt. 

Section  141  of  the  Charter  sets  forth  the  duty  of  the 
Commission  to  adopt  rules  to  carry  out  the  civil  service  provisions 
of  the  Charter,  and  gives  the  Commission  power  to  do  so,  except  as 
otherwise  provided  in  the  Charter. 

This  rule  was  therefore  legal,  unless  it  was  contrary 
to  some  provision  of  the  Charter.   It  is  contended  that  the  rule 
was  contrary  to  Section  154  of  the  Charter,  giving  employees  in 
permanent  positions  security  against  removal  or  discharge  therefrom, 
except  for  cause,  and  on  written  charges,  with  opportunity  to  be 
heard  thereon. 

Did  Rule  33  provide  for  a  removal  or  discnarge  of  an 
employee  without  a  hearing  when  it  stated  that  failure  to  report 
for  duty  after  six  months'  leave  should  be  deemed  an  abandonment 
of  position. 

It  is  my  opinion  that  this  question  must  be  answered 
in  the  negative.   Tnere  is  a  substantial  difference  between  abandon- 
ment of  a  position  by  an  employee  and  removal  or  discnarge  from  a 
position  by  an  employer.   This  difference  is  recognized  in  civil 
service  law,  as  is  indicated  by  the  state  law  on  the  subject.   The 
state  law  provides  for  written  cnarges  and  opportunity  for  hearing 
before  removal  or  discnarge  of  a  permanent  employee,  but  it  also 
provides  for  cases  in  which  an  employee  abandons  a  position.   It 
determines  what  shall  constitute  a  sufficient  absence  without  leave 
to  justify  declaring  the  position  vacant,  and  it  does  so  without 
provision  for  a  hearing.   The  State  law  provides  in  the  first  para- 
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graph  of  Section  19503,  Government  Code,  as  follows: 

"Absence  without  leave,  whether  voluntary 
or  involuntary,  for  lu  consecutive  working  days  is 
an  automatic  resignation  from  rtate  service,  and 
tne  separation  shall  be  entered  in  the  official 
roster. 

The  only  pertinent  legal  difference  between  the  State  law 
and  the  Commission  hule  is  that  the  State  law  calls  the  absence  an 
automatic  resignation  from  position,  while  the  Commission  rule  calls 
it  an  automatic  abandonment  of  position.  Each  provides  for  removal 
of  the  employee's  name  from  the  register  of  employees. 

In  my  opinion,  it  may  with  some  degree  of  reason  be  said 
that  one  who  falls  to  return  to  a  position  after  extended  leavtt  from 
it  has  abandoned  the  position.    If  such  is  the  case,  the  rule  was 
not  legally  an  arbitrary  one.   The  fact  that  an  employee  who  falls 
to  return  to  ner  employment  and  is  consequently  absent  without  leave 
may  be  awaiting  a  reply  to  a  request  for  further  leave,  has  no 
bearing  on  the  legality  of  the  rule  or  the  legal  right  of  the 
Commission  to  invoke  it. 

It  is  not  in  my  province  to  judge  whether  the  rule  was 
a  strict  one,  but  only  whether  it  was  a  legal  rule;  and,  in  ray 
opinion,  it  was  not  in  conflict  with  Section  154  of  the  cnarter  and 
was  clearly  legal.   The  action  of  the  Commission  under  the  rule  in 
this  case  was  within  its  legal  power. 

Respectfully  submitted, 


City  Attorney 


To:   Civil  ervice  Commission 
To:  District  Attorney 
To:   Miss  Martha  Saline 
c/o  District  Attorney 


WP 


February  26,   1946, 


l%o 


SUBJECT!   City  Funds  oannot  bo  Used  to  iimploy  Symphony 
Orchestra  to  Perform  Outside  City. 

Gentlemen: 

This  will  acknowledge  reeeipt  of  your  recent  request  for  en 
opinion  as  follows: 

REQUEST 

"The  Art  Commission  respectfully  requests  your 
opinion  as  to  the  legality  of  using  city  funds  to  employ 
a  symphony  orchestra  to  perform  at  Camp  Ord,w 

OPINION 

Section  46  of  the  Charter  provides  in  part  as  follows: 

"The  commission  (Art  Commission)  shall  supervise 
and  control  the  expenditure  of  all  appropriations  made  by 
the  board  of  supervisors  for  music  and  the  advancement  of 
art  or  music." 

Section  78  of  the  Charter  in  providing  for  the  several  amounts 
to  be  included  in  the  annual  tax  levy,  contains  subdivision  (o)  tiiereof, 
which  provides  as  follows: 

"«■#«•  for  the  art  commission  for  the  purpose  of 
maintaining  a  symphony  orchestra  one-half  oent  on  each  one 
hundred  dollars  of  said  assessed  valuation,  *  *  *.w 

These  provisions  of  the  Charter  undoubtedly  only  contemplated 
that  the  Art  Commission  would  function  within  the  City  and,  County  of 
San  Francisco.   In  my  opinion  to  you  dated  September  15,  1944,  I  made 
this  very  same  point  and  specifically  stated  that  in  my  judgment  the 
Art  Commission  had  no  extraterritorial  jurisdiction  whatsoever,  and 
that  however  worthy  your  suggestion  that  symphony  concerts  be  held  in 
places  outside  the  city,  it  would  be  illegal  to  do  so* 

You  are  therefore  advised  that  city  funds  cannot  be  used  to 
employ  a  symphony  orchestra  to  perform  outside  of  San  Francisco, 

Re speot fully  submitted. 


To:  CITY  ATTORNEY 

Art  Commission 

NSrf 


±n 


/ 


February  28,  1946 


lUBJEGTl   Standardization  of  .Salaries,  1946. 
(Civil  Service  Findings). 

Gentlemen: 

on   February  19  you  requested  an  opinion  as  to  "whether 
or  not  the  recommendations  of  the  Civil  Service  Comr.ii3sion 
with  respect  to  salary  standardization  arc  legal  within  the 
meaning  of  Section  151  of  the  Charter'1. 

At  your  Board  meeting  on  February  26  you  were  asked 
in  what  respect  the  legality  of  the  actions  of  the  Civil 
Service  Commission  were  questioned,  and  Supervisor  Llancuso, 
in  effect,  replied  that  the  opinion  should  be  directed  as  to 
whether  the  question  raised  in  the  Minority  Report  of  the 
Civil  Service  Commission  was  valid. 

It  is  stated  in  the  Minority  Report: 

"For  most  classifications  the  majority 
of  the  commission  adopted  a  formula 
throu,4i  which  the  existing  rates  of 
pay  would  be  increased  15<S  and  10$ 
above  the  existing  schedules  without 
regard  to  rates  of  wages  currently 
prevailing  in  private  employment.  For 
this  reason  the  entire  structure  of 
wage  rates  submitted  by  the  majority 
of  the  commission  is,  in  my  opinion, 
illegal." 


0PIKI0N 

The  commission  had b  ef ore  it  detail  of  data  secured 
by  its  investigating  representatives,  in  which  the  salaries 
of  most  of  the  positions  were  compared  with  salaries  paid  by 
other  California  cities,  by  the  State,  and  in  some  instances 
by  the  Government.   There  was  also  data  showing  salaries  paid 
in  private  employments.   The  information  thus  obtained  was 
averaged  and  the  adjusted  range  thus  fixed  by  the  examining 
group . 

"The  survey  made  by  the  Staff  of  the  Civil 
Service  Commission  was  commenced  on  about  August  1, 
1945,  and  was  completed  in  November,  1945,  and 
covered  some  200  local  firms  and  private  employers, 
and  11  public  jurisdictions.   At  this  point  we  call 
attention  to  the  fact  that  the  data  submitted  in  the 
record  sheets  mu^t  be  read  in  connection  with  the 
tabulated  report  submitted  therewith,  which  is  entitled 
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'Detail  of  Data  Secured',  and  in  which  it  appears 
that  much  higher  salaries  are  b  eing  paid  in  private 
industry  or  governmental  jurisdiction  to  classifica- 
tions of  municipal  service  than  appears  on  the  record 
sheets  of  the  data  submitted  by  the  Staff  of  the 
Commission." 

The  quotation  is  from  the  Majority  Report  of  the  Civil 
Service  Commission,  dated  February  15,  1946. 

The  commission  then  studied  these  salary  ranges  and  pre- 
pared a  salary  schedule  covering  all  employments,  in  which  it 
specified  the  number  of  positions  aiVected,  private  employment 
data  concerning  them,  where  available,  and  of  the  local  union  wage 
agreements,  public  jurisdiction  average  range,  highest  verified 
employee  reports,  and  the  present  schedules  of  salaries  paid  to 
City  employees. 

The  tabulation  then  contained  a  recommended  schedule  of 
rates  to  be  paid. 

In  the  report  above  quoted  from,  It  goes  on  further  to 
say:  "The  Staff  (referring  to  the  investigating  force)  advises 
the  Commission  that  one-third  of  the  200  firms  aforementioned 
reported  to  them  in  this  recheck  that  wages  had  been  generally 
Increased  after  the  original  report  had  been  tabulated."   The 
Majority  Report  goes  on  to  recite  the  fact  that  since  V-J  Day 
there  has  been  a  continuous  and  rapidly  changing  wage  structure 
upward  in  both  private  and  public  employment,  not  only  in  San 
Francisco  but  throughout  the  State,  which  trend  was  not  reflected 
in  the  Staff's  report,  other  than  to  Indicate  that  a  4f0   addition 
should  be  made  to  c  ertain  classifications.  The  majority  Report 
goes  on  to  state  that  this  A%   was  erroneous,  as  from  protests 
filed  with  the  commission  and  statements  made  by  witnesses  the 
general  increase  was  cr®ater.   In  support  of  this  there  was  cited 
as  an  example  salaries  of  General  Clerks.   Up  to  December  31, 
1945,  the  increase  was  from  10>?  to  22$  and  that  the  average  of 
this  increase  would  be  at  least  15$. 

The  Staff's  report  had  been  rechecked  after  this  informa- 
tion was  given  but  the  commission  advises  that  many  of  the  firms 
that  had  been  used  as  a  basis  of  comparison  had  riven  wage  increases 
since  the  Staff's  reoheck.    The  commission  had  before  it  facts  that 
showed  working  contracts  with  unions  and  various  employees  were  ex- 
piring in  April  and  May  of  1946  and  that  added  wages  would  be 
required  under  these  contracts.   The  commission  further  considered 
that  the  Staff's  report  failed  to  J.ve  proper  consideration  to 
"vacation,  bonuses,  additional  holiday  privileges"  and  other  benefits 
that  did  not  accrue  to  the  City  employees.   It  was  pointed  out  t hat 
jtate  employees  were  allowed  three  weeks  vacation,  Federal  four,  and 
in  San  Francisco  employees  were  allowed  only  two  weeks  vacation. 
The  Staff  also  negleoted  to  consider  that  many  employments  compared 
by  it  were  based  on  a  38  or  38^-  hour  week,  whereas  City  employees 
were  compelled  to  work  40  hours. 
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On  comparisons  mad©  between  employments  in  Los  An,  eles 
and  this  City,  the  commission  pointed  out  there  was  11#  dif- 
ferential which  is  to  be  added  to  the  cost  of  living  in  San 
Francisco,  to  which  the  Staff  ^ave  no  consideration.  While 
considering  the  Los  Angeles  salary  range,  the  commission  pointed 
out  that  since  the  meetings  in  February,  1946,  added  increases 
had  been  given  to  employees  of  that  city,  which  were,  by  reason 
of  oocurring  subsequent  to  the  Staff's  report,  not  considered 
by  the  Staff,   The  commission  also  considered  the  United  States 
Bureau  of  Labor  Statistics  in  which  the  cost  of  living  has  in- 
creased 34.4^  from  1939  to  November,  1945. 

The  commission  summarizes  the  basis  on  which  it  predicated 
its  findings,  b  eginning  with  paragraph  17  of  its  statement  of 
February  15  and  continuing  for  4  pages  thereafter.   One  of  the 
statements  made  is  that  contained  in  paragraph  19,  in  which  it 
finds : 

"All  these  facts  and  factors,  heretofore  mentioned 
in  this  statement, b  efore  the  Commission,  the  Com- 
mission then  determined  that  the  provisions  of  Sec. 
151  of  the  Charter,  and  its  interpretation  as  set 
forth  in  the  case  of  City  and  County  of  San  Francisco  v. 
Boyd,  supra,  would  be  carried  out  by  the  Commission 
if  it  added  a  15Jo  increase  to  the  wage  rates  provided 
for  in  the  salary  standardization  schedule  of  1943, 
of  less  than  $500,  and  a  10^  increase  of  salaries  of 
$500  or  more." 

After  this  finding,  the  commission  goes  on  to  show  the 
basis  on  which  it  predicated  proposed  increases  in  the  so-called 
lii.  her  brackets. 

Adverting  to  the  formula  used  by  the  commission  of  the  15# 
and  10$,  respectively,  over  existing  salaries.   If  this  were  all 
the  commission  did  I  would  hold  such  action  to  be  illegal,  as 
I  am  of  the  opinion  this  would  be  construed  by  a  court  as  being 
arbitrary  or  capricious  and  witnout  any  foundation  in  fact  and 
not  in  accordance  with  the  provisions  of  Section  151  of  the  Charter, 
It  is  to  be  borne  in  mind,  however,  that  this  was  not  the  sole 
basis  upon  which  the  commission  arrived  at  its  conclusions.   It 
was  merely  the  means  by  which  it  determined  its  answers.   This  was 
a  mathematical  expediency  and  a  convenient  method  by  which  the 
commission  could  express  its  conclusions. 

It  does  not  appear  to  me  tht.t  the  mere  adoption  of  this 
method  of  reaching  its  answer  in  each  salary  classification 
could  be  successfully  criticized,  as  the  Commission's  judgment 
of  the  many  factors  of  additive  cost  of  living  in  San  Francisco, 
vacation  periods  enjoyed  by  employees  in  State  and  Federal  em- 
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ployment,  the  hours  of  employment  and  the  many  other  factors 
considered  were  the  actual  basis  of  determining  the  generally 
prevailing  rates  of  wages  for  like  service  and  workine  conditions 
in  private  or  in  other  comparable  State  employments. 

In  the  event  some  of  these  salaries  fixed  by  the  commission 
were  found  to  exceed  the  highest  prevailing  rate  of  wage  In  private 
employment,  it  would,  in  my  opinion,  still  not  invalidate  or  make 
void  the  findings  of  the  commission,   This  conclusion  is  based  upon 
language  employed  by  our  Jupreme  Court  in  the  ca3e  of 

City  and  Co.  v.  Boyd,  22  Cal.(2)  685, 

that  had  before  it  the  construction  of  the  Salary  Standardization 
Ordinance  and  the  Annual  Salary  Ordinance  for  the  year  1945-1944. 
One  of  the  grounds  urged  by  the  respondent  in  that  action  was, 
to  quote  the  Court,  at  p.  689: 

"He  argues  that  since  the  rates  fixed  in  the  ordinance 
exceed  to  the  extent  above  noted  the  maximum  rates  paid 
elsewhere  in  this  state  to  like  employees  for  comparable 
work,  they  are  not  'in  accord  with'  or  'in  accordance' 
with  the  generally  prevailing  rates.   In  other  words, 
respondent  contends  that  the  quoted  phrases  as  used 
in  the  charter,  mean  not  hijier  than  the  prevailing 
rate  of  wages. 

nln  our  opinion,  the  phrases  do  not  require  that  the 
rates  of  wages  recommended  by  the  commission  or  fixed 
by  the  board  be  identical  with  or  not  higher  than  the 
generally  prevailing  rates,  but  rather  that  there  be 
a  reasonable  or  just  correspondence  between  the  rates 
established  and  those  elsewhere  prevailing,  i.e.,  that 
they  be  in  harmony  with  and  substantially  conform  to 
such  other  rates.  *•  •  «•  It  should  be  noted  that  prior 
to  Its  amendment  in  January,  1945,  section  151  provided 
that  the  rates  of  compensation  fixed  'shall  be  not  higher 
than  prevailing  rates  for  like  service  and  worklrT" 
conditions.'   The  amendment  deleted  that  express 
limitation.   The  determination  whether  proposed  rates 
of  compensation  are  in  accord  or  in  harmony  with  generally 
prevailing  rates  is  within  the  discretion  of  t he  rate- 
making  authority.   The  courts  will  not  interfere  with 
that  determination  unless  the  action  is  fraudulent  or 
so  palpably  unreasonable  and  arbitrary  as  to  indicate 
an  abuse  of  discretion  as  a  matter  of  law." 

It  is  my  opinion  that  the  mere  application  of  the  formula 
under  disoussion  does  not  make  void  the  findings  of  the  Commission, 
as  it  has  in  each  instance  set  out  a  specific  salary  to  be  paid 
each  classification  and  has  used,  as  a  means  of  reaching  the  amounts 
found,  all  data  submitted  to  it  by  the  Staff  and  other  evidence 
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presented  to  the  commission  at  its  hearings  and  commented  upon 
fully  in  the  commission's  statement. 

It  hfts  been  stated  that  the  schedules  of  the  present 
standardization  ordinance  were  chosen  by  the  commission  arbitrarily 
and  with  no  r  elation  to  the  prevailing  rates  of  wages  in  California. 
An  examination  of  the  schedules  proves  that  this  Is  not  the  fact. 

A  few  instances  will  serve  to  illustrate.   The  first  section 
of  the  report  of  the  Staff  has  to  do  with  Building  Trades  Services 
which  occupations  are  very  largely  controlled  by  union  agreements. 
The  second  classification  is  that  of  Clerical  Services  and  the 
following  albrevi at ed  tabulations  taken  from  Pages  3  and  4,  will 
illustrate  the  point,  to  wit: 

PUBLIC  JURISDICTION  PRESENT 

B-CLERICAL  SE  VICE   AVERAGE  ADJUSTED  RANGE        SCHEDUIE  S 

Bookkeeper  184-222  175-225 

Senior  Bookkeeper         222-271  225-275 

Supervisor  of 

Disbursements  527-405  525-400 

Accountant  270-325  275-325 

Cost  Analyst  291-345  275-325 

Senior  Accountant        360-438  325-400 

Chief  Assistant 

Controller  526-642  600-700 

Assistant  Director, 

Bureau  of  Accounts,  Public 

Utilities  Commission      406-481  400-450 

Director,  bureau  of 

Accounts,  Public  Utilities 

Commission  487-640  500 

Business  Manager,  Public 

Welfare  Dept.  321-387  325-400 

Supervisor  Budget  Statistics 

329-418  325-400 

It  is  my  opinion  also  that  economic  conditions  constitute 
an  important  basis  for  the  commission's  conclusions,  as  it  is 
provided  in  Section  151  of  the  Charter: 
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"Not  later  than  Jaa  uary  15,  1944,  and  every  five  years 
thereafter  and  more  often  if  in  the  judgment  of  the  civil 
service  commission  or  the  board  of  supervisors  economical 
conditions  have  changed  to  the  extent  that  revision  of 
existing  s  chedules  may  be  warranted  in  order  to  reflect 
current  prevailing  conditions,  the  civil  service  com- 
mission shall  prepare  and  submit  to  the  boaxd  of 
supervisors  a  schedule  of  compensations  as  in  this 
section  provided." 

Thus  it  is  to  be  seen  that  from  the  quotation  of  the 
charter  provision  that  if  e  conomical  conditions  change  after  a 
standardization  of  salaries,  that  that  is  one  of  the  reasons  why 
a  revision  of  the  salaries  should  b e  made,  and  re-standardization 
effected.   In  its  findings  the  existing  economic  conditions  were 
considered  by  the  commission. 

It  is  my  conclusion  that  the  Civil  Service  Commission  has 
sought  to,  and  in  fact  has  reasonably  complied  with  the  intent  and 
wording  of  Section  151  of  the  Charter  and  that  the  use  of  the  per- 
centage by  the  commission  in  determining  Its  answer  is  only  the 
means  by  which  its  conclusions  were  reached.   The  commission  had 
sound  reasons  upon  which  to  predicate  Its  conclusions. 

Of  course,  as  you  are  aware,  the  Board  of  Supervisors 
has  under  Section  151  of  the  Charter  the  right  to  approve,  amend 
or  reject  the  schedule  of  compensations  proposed  by  the  Civil 
service  Commission  and  in  the  event  any  finding  of  the  commission 
does  not  correspond  to  your  opinion,  which  are  in  accord  with  wages 
paid  In  private  employment  or  governmental  organizations  in  the 
State,  you  have  the  right  to  reject  such  findings  and  make  your  own 
conclusions,  provided  they  are  reasonable  and  supported  by  data, 
after  complying  with  the  fifth  paragraph  of  Section  151  of  the 
Charter. 

Respectfully  submitted, 


CITx  ATTORNEY 
To: 
Board  of  Supervisors 


DRH 
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March  1,  1946 
TOJBCTi   ftOUTJD  TB  ART  COWHSSlOs  HAVK  JuRlSMCTlOM  OVA  TtkhCm* 
entlement 
•  follows"111  •oknowl#d6#  '•••1Pt  °*  your  recent  request  for  Mi  opinion 

"In reference  to  the  proposed  plan  to  olece  benches  on   sidewalks 
of  Son  franoieo©,  the  Art  Commission  respectfully  requests  your 
opinion  If  said  benches  would  bs  considered  structures  and  there- 
of! i^'p^^^J^1^1011  of  th#  Arfc  fo«^«»ion  In  accordanoa 
with  tha  City  Charter. 

ounoi 

Section  46  of  tha  Charter  provide*  In  part  ae  follows i 

"Ho  work  of  art  shall  be  contrsetad  for  or  placed  or  erected  on 
property  of  the  city  and  county   or  become  the  property  of  the 
city  and  county  by   purchase,   t-ift  or  others! se***unlers   such 
sort  of  art***,   together  with  the  proposed  location  of  such  work 
of  srt,    shall  first  haws  been  submitted  to  and   *»  roved  by  the 
c  cassis  si  on.  «**?he  commission  shall  have   similar  posers  with  res- 
pect  to   the   desi  n  of  buildings,   brldgea,   wisducts,   elevsted 
ways,   a >>  roaches,    gates,   fences,   lamps  or  other  structures 
erected  or  to  be  erected  upon  land  belonging  to   the  city  and 
County. 

You  ask  whether  the   "placing  of  benches  upon  the  city  sicewalks" 
ght  be  consldersd  the  "other  structures"  referred  to  in  the  sbove  Cfasrter 
©vision  and  therefore  cowe  under  the   Jurisdic  tion  of  the  Art  Commission. 

The  lani^ua,:e   "other   structure  erected  or  to  be  erected  ui-cn  lsndM 
IIJ?eint#ffr*?!d  in  ••■«<sl»tion  with  the  other  words  used  in  oonjunction 
erewith.     All  the  other  referencee   there  used  are   to   objects  built  uoon 
V!         ! ™*  J>«rtakin;    of  the  nature  of  permanency.      Kovabie  benches,    such 
sre  undoubtedly   contetpleted  by  your  request,   can  hardly  be  classified 
b#lnG  structures  erected  upon   t.e  land  or  partaking  of  the  mature  of 
pwenoncy . 

In  interpreting  the  language   "other  structure"  our  apoellate   court 
»t%    CffJ   °f   '■•*tfr9  fel*?.trri0   Cu-    v-    f°H«T-    78   Tsl.    App.    7*0.774 
Dted  with  ap>froysl  from  4Q  (  or>us  .Juris.    dsk>  65,    section  32,    the  follow- 
g   very   pertinent   text  materiel i 

"The  meaning  of  the  word   •structure*   ss  used  in  a  statute  euth- 
oritinr.  a  lien  for  labor  performed  or  materials  furnished  in  con- 
nection with  the  creation,    improvement,    or  repair  of  a   struoture, 


is  to  be  ascertained  by  referring  to  the  meaning  of  the  words 

associated  with  it,  and  where  all  the  associated  terms  designate 

classes  >f  property  attached  or  ep>urtenent  to,  or  a  part 

the  land,  the  word  "structure"  is        ike*lse  restricted, 

n)t withstand  the  fact  that  it  is  susceptible  of  other  definitions". 

The  text  then  continues  (tho  not  quoted  in  the  above  case)  as  follows i 

"The  word  'other  structure',  following  an  enumeration  of 
particular  things,  comprehend  all  the  properties  specifically 
enumersted,  and  any  eiwllier  thing  constructed,  should  the  enumar- 
stion  proved  incomplete;  but  it  does  not  enbrece  xstters  net 
resembling,  related  to,  or  belonging  In,  the  sane  class  with 
structures  or  improvements  e >eclf icall?  enumerated". 

You  era  therefore  advised  that  movable  benches   laced  on  the  sldeoalks 
an  Freneieeo  would  not  be  considered  as  "other  str  *cturcs"  under  the 
revisions  of  Section  46  of  the  Charter,  ano  therefore  would  not  come 
jider  the  jurisdiction  of  the  Art  Coasaission. 

Respectful jy  submitted, 


CITY  A 


o:   Joseph  H.   Dyer,   Jr.* 
•^'soretary 
Art  Com&i salon 

m 
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Maroh  8,    1946 

SUBJECT  I      TIME  TO  APPEAL  AKD  FORM  OP  APPEAL  TO   BOAKD  OF    PERMIT 
APPEALS 

Dear  Sir*: 

You  have  directed  my  attention  to  a  protaat  addracaed  to 
your  floard  undar  data  of  Fabruary  1?,  1946  by  John  W.  Blssinger 
re,  ardinf;  an  ap.eel  takan  from  tha  action  of  the  board  in  denying 
a  hearing  on  an  application  for  a  par  It  to  establish  and  conduct 
a  combined  tavern  and  restaurant  on  the  southeast  corner  af  araval 
Street  at  46th  Avenue,  San  Francisco,  California.   The  aald  protest 
was  made  in  the  form  of  an  ordinary  letter  subscribed  by  a  number 
of  neighbors  residing  in  the  vloinity  of  the   r •>   osed  establishment. 

It  further  ap.  ears  from  an  investigation  that  the  alleged 
protest  (in  lieu  of  appeal)  was  not  filed  within  the  time  pre* 
scribed  by  the  Charter  and  further  was  not  filed  with  tha  Board  of 
Permit  Apoeala.   It  appears  whereas  the  permit  vas  granted  on 
Fabruary  19,  1946  the  protest  was  left  during  the  noon  hour  while 
the  :  ecretary  of  the  Board  of  Permit  Appeals  was  absent  from  his 
office  for  lunch,  with  the  clerk  In  the  City  lanning  Commiasion 
office  and  five  days  later  the  aald  clerk  turned  it  over  to  the 
Secretary  of  the  Board  of  ,  errait  Appeals.  Furthermore,  it  is  a 
fact  too  obvious  to  ignore  that  there  exists  on  tha  door  to  tha 
office  of  the  Secretary  of  the  Board  of  -emit  Appeals,  a  mail 
slot  for  the  very  purpose  of  receiving  not  only  mall,  but  any  other 
papers  which  ha  may  be  required  to  receive  and  file  away. 

OPI|IG| 

Tha  Board  of  Supervisors  has  provided  in  the  municipal  Coda, 
Part  III,  Section  8  thereof  for  the  taethod  of  appeal  to  the  !V>ard. 
At  Page  671  of  said  Coda  we  quote  the  section  in  part,  as  follows i 

"Appeals  to  tha  Board  of  I  ermlt  Apoeals  shall  be  taken 
within  ten  (10)  days  from  the  making  or  entry  of  the  order 
or  decision  from  which  tha  appeal  is  taken.  The  party 
appealing  shall  be  called  the  'appellant*  and  the  adverse 
party  shall  be  called  the  'respondent' • 

"notices  of  appeal  shall  be  in  the  form  provided  by 
tha  rules  of  the  Board  of  Permit  Ap ;>eels." 

It  appears  to  me  that  the  seotlon  is  mandatory  and  that  its 
requirements  must  be  mat  with  precisely.  They  have  not  so  been 
met  in  this  ease  and  it  is  my  opinion  that  the  ordinance  not  having 
been  oomplied  with,  the  Board  la  without  power  to  consider  the 
elleged  a  peal. 
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Tha  protect  ae  an  appeal  la  further  defective  in  that  it  la 
not  made  in  the  form  required  by  tha  ordinance,  another  qualifica- 
tion which  I  faal  ia  mandatory  upon  tha  appellant. 

Tee  ;  inion  of  City  attorney  Ho.  ?435t  November  10,  1942. 

Reapeet fully  aubmitted, 

CITT  ATTORHBY 
Tot   Board  of  i ermlt  Appaala 
I  IT 
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March  8,    1946. 

su.JECTi     RKCALL,    PR06BDURB  I 

Dear  Sir; 

I  have  your  request  for  an  opinion  as  follows: 

"Pursuant  to  the  election  laws  of  the  State  of  California 
I  have  been  presented  with  Affidavits  of  Service  in  connec- 
tion with  the  proposed  recall  of  His  Honor  i/iayor  Lapham,  t 
fol  owin^  members  of  the  Public  Utilities  Commission:   ar- 
si  all  Dill,  Lloyd  S.  Ackerman,  Washington  I.  Kohnke  and  Sam 
cKee;  and  Supervisors  Arthur  , .  £rown,  Jr.,  Jesse  C.  Cole- 
man, Fred  W.  Meyer  and  John  J.  Sullivan. 

"I  would  appreciate  it  greatly  if,  as  soon  as  possible, 
you  would  inform  me  in  detail  as  to  my  duties  in  connec- 
tion with  this  matter  and  as  to  the  privileges  and  obliga- 
tions of  the  officials  named  in  ti  ese  affidavits." 

In  answer  to  your  questions  you  are  advised  that  these  affi- 
davits served  upon  you  are  no  more  than  preliminary  notices  of 
the  filing  of  recalls  and  it  will  not  be  necessary  for  you  to  take 
any  action. 

Division  XIII,  Chapter  3,  Article  I,  Section  11122  of  the 
Elections  Code  reads  as  follows: 

"Application  of  Article:  Charter  Provisions  for  Recall . 
This  article  does  not  apply  to  cities  having  a  charter, 
adoi  ted  under  the  provisions  of  section  8  of  article  XI 
of  the  Constitution,  and  having  in  that  ciiarter  provision 
for  the  recall  of  elective  officials  by  the  voters." 

From  this  section  It  is  evident  that  nothing  in  the  above  arti- 
cle concerning  the  recall  of  any  municipal  officer  affects  any  of  the 
officers  of  the  City  and  County  of  San  Francisco  and  therefore  the 
service  upon  >ou  of  the  affidavits  were  not  necessary  and  t he  duties 
set  forth  therein  as  regards  the  clerk  of  the  board  of  Supervisors 
are  not  applicable. 

The  Charter  of  the  City  and  County  of  San  Francisco  amply 
covers  the  question  of  recall  and  I  am  citing  the  Charter  sections 
so  that  you  may  be  guided  accordingly. 

Section  179. 

"Any  elective  official,  the  chief  administrative  officer, 
the  controller  or  any  member  of  the  board  of  education 
or  the  public  utilities  commission  may  be  recalled  by 
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the  electors.   The  procedure  to  effect  such  recall  shall 
be  as  follows:  A  petition  demanding  the  recall  from  of- 
fice ol  the  person  sought  to  be  recalled  shall  be  filed 
with  the  registrar.   Said  petition  shall  contain  a  state- 
?!ntV?f  <    gro"n58  on  v"lch  the  recall  is  sought.   Any 
insufficiency  of  form  or  substance  in  such  statement  shall 

JL^i8;  f,eCt   fi0  valldlty  of  th«  election  and  proceed- 
Inge  held  thereunder.  No  recall  petition  shall  be  filed 

^.rsirL^hs1?"1,  unt11  he  hfca  heid  *• offi-  «•  ■* 


Section  180. 


The  filing,  verification  and  certification  of  initiative 
referendum  and  recall  petitions  shall  be  in  accordance  llih 
general  law,  and  rules  and  regulations  of  the  registrar  of 
voters  relative  to  details  not  covered  by  general  law  ex 
cept  as  otherwise  provided  by  this  chartert"         * 


Section  181. 


yl  LI   !S?  °f  8UPervlsor**  ^  the  first  annual  budget  to 
be  hereafter  adopted  by  said  board,  shall  appropriate  not 
less  than  fifty  thousand  dollars  to  be  known  as  Se  special 
election  fund,  to  be  used  exclusively  for  defraying  til 
cost  of  verifying  petitions  and  other  expenses  of ^11  special 

re^n0eSec?ionf  ^  F  ?^ltl0n  °f  the  ^^orate,  including 
of  Sfl7d  ff,^  ?f/  ,  ^^S  eVent  of  the  expenditure  of  any 
of  said  fund,  the  ooard  of  supervisors  in  the  next  succeed- 
ing annual  budget  shall  appropriate  a  sum  sufficient  Sr! 
imburse  said  special  election  fund."  6nt  U  re" 


Section  1  r>,2 . 


defiant?™  Ir       accompanying  a  proposed  initiative  measure, 
declaration  of  policy,  or  recall  be  signed  by  registered 
voters  equal  in  number  to  ten  percent  of  the  entire  vote 
Son  fnd  rT/'  the  laSt  P™c«d^  senera!  municipal  elec- 
««"??  *«   CSnf!in;  a  req*ueet  t>at  eaid  measure,  policy  or  re- 
call be  submitted  forthwith  to  a  vote  of  the  elector*i-«  «* 

a  Ultlll   2:cS°n'  ^\the   ^i-t«r0fh£l  f^hwl^call 
LT  f.  ectlOD'  Which  ahail  le  he-^  at  a  date   not  less 
than  thirty  nor  more  than  forty  days  from  the  date  of  clllln* 
the  same, at  which  said  measure  or  policy,  without  alteration 
or  said  recall  shall  be  submitted  to  a  vote  of  the  electa?; 
unless  within  sixty  days  of  a  general  or  primary  elation    ' 

^•JSoS^"  8h<111  bS  8UbmlttGd  at  such  «™*1  or  pri- 
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Section  183. 


"V.lth  or  upon  the  sample  ballot  mailed  to  e  ach  voter  prior 
to  recall  election,  there  shall  be  transmitted  the  reasons 
for  demanding  the  recall  of  the  officer  as  set  forth  in  the 
recall  petition,  printed  in  not  more  than  three  hundred 
words,  and  with  or  upon  the  same  ballot  the  printed  state- 
ment of  the  officer  in  not  more  than  three  hundred  words 
justifying  his  course  in  office." 

"Section  184. 

"The  ballots  used  when  voting  upon  any  proposed  measure, 
referendum,  policy,  recall  or  confirmation  shall  contain 
a  general  statement  thereof,  followed  by  the  words  "Yes"  and 
"No,"  so  arranged  that  the  voter  may  indicate  his  choice 
upon  the  ballot.   If  a  majority  of  the  qualified  electors 
voting  on  said  proposed  measure,  referendum,  policy,  re- 
call or  confirmation  shall  vote  in  favor  thereof,  it  shall 
go  into  effect  ten  days  after  the  declaration  of  the  offi- 
cial count.   The  general  statement  or  question  provided 
for  in  this  section  ..hall  be  prepared  by  the  city  attorney 
and  shall  consist  of  not  over  thirty  words. 

"If  the  official  proposed  to  be  removed  at  any  recall  elec- 
tion shall,  as  the  result  of  said  election,  be  recalled, 
the  mayor  shall  appoint  his  successor  for  the  unexpired 
term  and  the  officer  so  recnlled  shall  be  Ineligible  to 
hold  any  city  and  county  office  for  two  yePrs;  should  said 
officer  be  retained  in  his  office,  he  shall  be  reimbursed 
out  of  the  special  election  fund  for  his  expense  in  such 
recall  election;  provided  that  such  payment  shall  not  ex- 
ceed the  amount  he  Is  permitted  to  spend  under  the  Purity 
of  Elections  Act  now  in  force." 

from  a  reading  of  the  sections  it  is  evident  tnat  the  Charter 
has  ample  rovisions  covering  the  recall  of  elective  and  appointive 
officials  of  the  City  and  County  of  San  Francisco.   The  privileges 
and  obligations  of  the  officers   affected  are  set  forth  therein  and 
you  are  advised  t I at  the  officials  in  question  are  to  be  guided  in 
all  of  their  action  In  accordance  with  these  provisions.    Some 
question  may  exist  as  to  the  procedure  of  recalling  members  of  the 
Board  of  Supervisors  because  of  their  anomalous  position  of  being 
both  "city"  and  "county"  officers.     But  a  careful  reading  of 
Article  XI,  Section  8$  of  the  California  Constitution,  which  is 
quoted  below,  indicates  that  the  methods  prescribed  in  the  Charter 
for  the  recall  of  elective  officials  govern  members  of  the  Board 
of  Supervlsorsi 
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MIt  shall  be  competent  In  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or 
section  eight  of  this  article,  for  any  city  or  con- 
solidated city  and  county  and  • lenary  authority  is 
hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  which,  and  the  terms  for  which  the  several 
county  and  municipal  officers  and  employees  whose 
compensation  is  paid  by  such  city  or  city  and  county, 
excepting  judges  of  the  superior  court,  shall  be 
elected  or  appointed,  and  for  their  recall  and  re- 
moval, and  for  their  condensation.  •*##" 

lour  attention  is  also  called  to  Section  10050,  Elections 
Code,  which  reads  in  part.  "Wo  election  shall  be  consolidated 
with  a  direct  primary." 

You  are  therefore  advised  that  you  are  not  required  to 
do  anything  in  regard  to  the  petition  for  recall. 

Respectfully  submitted. 


CITY  ATTORNEY. 


To : 

rd  of  Supervisors 


W1 


March  V,  1946 

Dear     lr% 

I  am  in  receipt  of  a  request  for  an  opinion  in  the  above 
aubjuot  matter  as  follows t 

"  Thero  was  presented  to  me  yesterday  an  undated 
cooument  bearing  the  signatures  of  Edward  "I.   Manouao, 
Chanter  R*  -tocPhee,  'hristopher  and  p.  j. 

copy  of  which  is  hereto  attach     .        M  document  is  in  the 
form  of  a  resolution  Aoelar  t  certain  Deal  is  of 

i-icy  bo   submitted  to  the  electors  c  -ancicico  at  a 

speoial  election  to     o   bold  on  June  4,  1946  and  directing 
the  Registrar  of  voters  to  place  each  of  the  six  propositi 
named  upon  the  ballot  at  said  election* 

1   So  far  I  have  not  been  Informed  by  the    jourc  of 

re  that  any  special  election  has  boen  called   for 
June  4th,  or  any  other  date* 

"    It  is  obvious  that  four  Supervisors  oannot  call  a 
special  election,  but  I  des're     our  opinion  as  to  whether 
said  roclarctions  of   Peliey  may  be  put  upon  the  ballot  at  a 
speeial  election  at  the  instance  of  t     V        >orviaors,  or 
whether  such  leolar  over  fce  tho     onexul  elc.c- 

n,  undor  she   provisi eifca   of  section  *91  arter* 

'   I  also  invite  y  ur  attention  to  the  text  of   the 
several  loelerations  of  Policy  and  desire  your  opinion  as  to 
whether  t,  ey,  or  any  of  them,  are  ,/  subject  t 

mission  to  a  vote  of  tho  :  oople  unoer  I    -  terms  of  section 
170  and  of  section  119*1  and  the  other  sections  relate  to 
tne  powers  and  duties  of  the  Public  utilities  commission*" 

»  M0I  OF  POLICY  -  WJIICIPAL  RAILWAY  ROtigiaTZAYlOM 

Proposal  No*  (  eries  of  1939)  liesolution  No. 


,   fame  the  following  doolarations  of  policy  bo 
submitted  to  the  electors  of  the  City  and  County  of   ""an 
clsco  at  a  speeial  election  to  be  held  on  Juno  4,   1946 t 

(1)       .hall  tho  modernization  of  Municipal  Hallway 
of     an  Pre  be  financed  on  a  pay-as- you-  o 

basis,  without  use  of  tax  funds Y 


■i  all  the  modernlEGtion  of  Municipal  hallway 
be  financed  through  tho  Issuance  of  general 

(3)  Shall  the  modern! cation  of  f-onicipul  hallway 
be  flnanoed  throurh  the  issuance  of  revenue  bonds? 

(4)  "hall  the  balance  due  for  the  purchase  of  the 
Market     troot  Railway  properties  be  paid  through 
the  Issuance  or  general  o  11        Ion  bond.it 

(6)     .  :.all  there  be  established  a  separate  trans- 
portation commission  to  handle  and  operate  the 
transportation  facilities  of  San  Francisco  instead 
of  the  present  ion  under  the  Public  Utilities 

Commission? 

(6)     Shall  a  plan  be  adopted  by  the  aanar>er!ient  of 
the  railway  providixig  for  the  issuance  of  a  weekly 
pass  at  a  price  whio    ,       upled  with  revenues  from 
casual  riders  and  other  sources,  will  yield  annual 
sums  sufficient  to  meet  fully  the  financial  needs 
of  the  .railway? 

ilflgMH  ,  That  the  Ke  iotrar  of  Voters  be,  and  he 

is  hereby  directed  to  place  each  of  the  above  propositions 
upon  the  ballet  at  said  election,   so  that  the  elect ore  nay 
express  their  preference  for  or  aratnst  each  of  said  pro- 
positions by  votln>  "yes"  or  "no"   thereon. 

/nwAKr  t.  mac 
:h  r.  n&ePHES 
m 
P.   J.   MeMUF.HAY* 

As  I  read  your  j-equest  It  presents  two  questions  and  I  have 
reated  them  as  such  in  my  opinion*      .: >o  llrot  question  is.  can  four 
■porvlsors,  after  proposing  certain  declart '  :      ~~  >f  policy,   submit 
be  same  to  the  electors  at  a  special  election;  and  the  second  quo st ion 
■  whether  the  declarations  of  policy,  which  appear  in  your  request,  are 
a  subject  matter  which  the  Charter  intended  should  bo  covered  by  declara- 
tions of  policy* 

In  answering  the  first  question  I  quote  from  eootion  179  as 
allows s 

"•••  any  declaration  of  policy  may  be  submitted  to  tho  elec- 
tors in  tho  manner  provided  for  tho  submission  of  ordlnanoeif 
•••  any  ordinance  whloh  the  supervisors  are  empowered  to  pass 
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way  be  aubcnttod  to  the  electors  by  a  majority  of  the  board 
at  a  general  election  or  at  a  special  elect  ton  called  for 
the  purpose,  said  election  to  be  held  not  less  than  50  days 
from  date  of  call  •••  any  sueh  ordinance  may  be  propose, 

supervisors  or  by  the  mayor  and  when  so  pr< 
posed  shall  be  uubmitted  to  the  electors  at  the  next  uccocc 
general  election." 

Seetlon  23  of  the  .loctlon  Sail  reads  as  follows t 

oral  election  is  the  election  hold 
out  the  tatc  on  the  first  Tuesday  after  the  first 
-ay  of  November  In  each  even  numbered  year." 

Prom  the  definition  of  a  •  eneral  ©lection  in  ti:e  locti 
advi.e  you  that  the  declarat.?.     .  policy  submitted  under  section  179 
y  one-third  of  t  e  supervisors  or  the  mayor  may  be  proposed  to  the  elec- 
ors  only  at  a  general  election* 

oe  the  election  of  June  4,  1946  is  not  a  f-enorul  auction, 
a  definition  of  a  general  election  in  the  Llec        ,    so  ae- 
larations  may  not  bo  submitted  to  the  elect  rs  on  that  date  but  must  o  ovei 

;r&l  election  which  will  be  held  in  November,  1946  and  you 
re    a.    in  no  • 

as  t  the  eecc-nd  quest io  ,  the  anew  r  to  the  first 

nest  on  above,  it  w'll  not  be  necessary  at  this  tlmo  to  answer  your  soend 
or  . 

ospectfuir,  submitted, 


CTY  kl 


a: 

sgistrar  of     oters 


ILL 


March  10,   1046* 

SffbJ&CTl      QMISSIOH   OF  Lii&LSTIAL  PACTS   FROM  CLAIM   PflL-r-CMBtC  BY 

W  THE  GilAhTKK 

Lear  Sin 

Thle  oirice  Is  In  racelpt  of  your  request  for  an  opinion  as 
follows t 

"Submitted  herewith  are  the  original  claim  of  Lillian  is. 
Brown |  an  amended  cltl;.  signed  by  Lillian  M.  hrovn  and 
John  Joseph  brown,  variiled  by  illlan  M«  urownj  and  an 
amendment  to  the  original  claim  of  Saybelle  Armstrong 
transmitted  to  you  on  December  4,  1945.  Ti.e  claims  ariae 
out  of  municipal  Railway  accident. 

"In  both  *tters  the  original  claim  was  filed  within  the 
olxlj   day  period  prescribed  by  Seetion  67;   the  amended 
claim  after  the  expiration  of   said  period}  and  the  ascended 
claim  derjanda  an  amount  in  excess  of  the  damages  stated  In 
the  ->ri  ;inal  claim  without  itemization  or  explanation  of 
the  additional  anount  claimed. 

"In  the  Lillian  '->.  Brown  ease  the  original  claim  omita  any 
atatement  regard  in,;  the  'Facts  surrounding  occurrence'"  out 
of  whioh  the  elaia  aroaet  the  husband  of  the  injured  party 
joins  in  the  amended  claim,  though  nis  name  doea  not  ap- 
pear in  the  yrl  -inal  clai^j  and  the  nature  of  the  injuries 
are  atated  in  the  original  claim  to  be  "unknown  at  preaent, 
as  I  am  still  under  Lr.  :ay>a  cere»,  and  in  the  amended 
claim  as  *extensiTe  personal  Injury*. 

"Your  opinion  regarding  the  legality  and  effeet  of  t  e 
•mended  e la 1ms  transmitted  herewith  is  requested. 

"May  I  slso  please  have  your  opinion  on  the  following  ques- 
tions i 

"1.  May  a  olalm  filed  pursuant  to  Section  87  of  the  Charter 
be  amended  subsequent  to  the  expiration  of  the  50  day 
period  prescribed  therein? 

"2.   if  so,  and  the  amendment  relates  to  nature  and  amount 
of  Injuries, 
(s)  must  the  amended  elaim  contain  an  explanation  of 

the  difference  between  toe  statements  in  the 

or  1  iria  1  and  amended  claims? 
(b)  may  the  amended  claim  add  typee  of  injuries  not 

referred  to  in  the  original  claim? 

"3.   If  so,  and  the  amendment  relates  to  the  amount  of  damages, 

(a)  must  the  amended  claim  itemise  the  dliferenoe  be- 
tween the  anount  atated  in  the  original  and  amended 
claims? 

(b)  IbSiS  ia  the  erfeet  of  a  state -ant  that  the  axount 
of  damages  is  '    -.-wSrmlnsd*  or  of  s  failure  to 
state  the  tmount  oi  dc.m.-es  in  tno  original  claim? 
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"4.    IT  not,    la  recovery  by  the  claimant   Halted  to  the 
amount  stated   in  the  »ul  claim? 

"6.    if   one  who  filed  a  olalm  aiLhin  the  period  prescribed 
by  Section  Wt  of  the  (Carter  dies  ae  a  result  of   in- 
juries referred  to   in  the  claim,   muat   those  having  * 
cause  of  action  for  hia  wrongful  death  file  a  olalm  in 
accordance  with  tiie  provisions   of  Section  37?     If  so, 
must   it  be  filed  within  sixty  days  after  the   injuries 
were   sustained  by  the  decedent   or  within  sixty  days 
after  hie  death? 

w6.   What  la  the  effect  of  failure  to  state  the    'facts  sur- 
rounding occurrence*    of  an  accident   in  a  claim  filed 
pursuant   to  Sect!  ie   Center? 

"7.    Ie  a  statement  such  as    ' Unknown  at  present,   as    I  am 
e till  under  Dr.  £2ey*s  care',   coupled  with  a  statement 
tnat   t:  e  amount  claimed   'Includes  doctor,   x-rays, 
medicine  and  practical  nurse  and  damaged  clothes  up 
to  March  1st,    1945*,    a   aul  compliance  witn  I 

requirement   of  Section  07  that    'trie  nature  and  amount 
of  said   injuries   or  £n : At;ce  o   items  making;  up 

said  amount*  be  stated? 

"8*  Ahere  a  Married  women  alone  filee  a  claim  for  damages 
for  injury  to  her  person  within  sixty  days  after  an 
accident,   what   is   the  effect   of  her  husband  joining   in 
an  amended  claim  filed  subsequent  to  the  expiration  of 
the  sixty  day  period  prescribed  by  Section  kfet 

-rter?" 

0MU0B 

Your  request  will  be  answered  in  the  same  order  as  the  queatlons 
have  been  presented* 

"1.   May  a  claim  filed  pursuant  to  Section  37  of  the 

Carter  be  amended  subsequent  to  the  expiration  of 
the  60  day  period  prescribed  tnoroin?" 

A  claim  may  be  amended  subsequent  to  the  sixty  day  period  under 
certain  circumstances.   Tnls  general  subject  ..as  been  covered  in  Volume 
75  A.  nfith  pa^e  IbOd.   It  will  be  noted  in  a  review  of 

the  authorities  that  a  claim  may  be  amended  aubso - ..er.t  to  the  expira- 
tion of  the  sixty  day  period  prescribed  by  Section  07  of  the  carter 
should  additional  facta  devalop  not  known  at  the  time  of  the  presenta- 
tion of  the  claim.   Cue,  if  at  the  time  the  claim  was  presented,  the 

rles  appeared  to  be  minor  in  character  and  later  become  serious,  a 
new  claim  would  be  in  order  to  cover  t.  e  change  in  the  condition  of 
the  claimant.   In  the  annotation  of  A.   .   .  cited  above  the  case  of 

v.  vsl.  App.  752,  is  cited  for  dictum  to  the  effeot 

B  a  variat         the  oleim  will  not  necessarily  deprive  the  plain- 
.  of  the  ri  s  action.   Therefore,  it  appears  from 

the  authorities  that  a  olalm  may  be  amended  subsequent  to  the  expiration 


of  the  sixty  day  period  »..en  the  oiroumstancea  change  after  the  sixty 
day  period,  which  circumatances  claimant  coul        >rusee. 

"2.   If  so,  and  the  amendment  relates  to  xieture  and 
amount  of  lnjuriee, 

(a)  nuat  the  amended  claim  contain  an  explanation 
of  the  difference  between  the  statements  in  the 
original  and  emended  claims?" 

It  would  iollow  f|         scuseion  under  (1)  above,  that  the 
amended  claim  should  contain  an  explanation  of  the   difference  supporting 
the  baais  for  the  amended  claim,   m  tue  case  of  LJlvi.NZ  v.         ICA 

.  (2)  593,  401,  the  court  held  •;. 
a  variance  in  the  olaim  to  be  fetal  .-auat  have  dialed  or  served  to  mis- 
lead the  defendant.  (Citing  oases),  Tiie  court  in  that  case  further 
stated,  that  in  view  of  the  fact  th*t  the  high  school   1 strict  intro- 
duced evidence  oontrovort  n£  ti.o  olaima  of  plaintiff  and  suoceeded  in 
obtaining  a  Judgment  substantially  lass  than  the  claim,  was  sufficient 
to  show  that  defendants  were  not  taken  anawares. 

"(b)  may  tae  amended  olaim  add  types  of  injuries 
|i  referred  to  in  the  original  claim?" 

It  ia  ray  opinion  tnat  tue  amended  claim  may  add  typos  of  injuries 
not  referred  to  in  the  original  olaim  should  the  Injuries  develop  sub- 
sequent to  the  sixty  day  period.   It  appoars  froi  the  '.arena  caae,  supra, 
that  the  court  may  well  hold  that  even  though  the  Injurlea  may  not  be 

<ned  in  toe  original  claim,  ahould  the  defendant  be  not  prejudiced 
by  the  failure  to  enumerate  all  the  injuries,  then  t  e  court  would  not 
penalize  the  plaintiff  for  failure  in  listing  all  of  the  injuries. 

"3.   If  so,  and  the  amendment  relates  to  the  amount  of 
damage  a, 

(a)  must  the  a.  ended  claim  itemise  the  difference 
between  the  amount  stated  in  the  original  and 
amended  clalma?" 

The  an  ended  claim  ahould  indicate  on  its  face  the  items  which  are 
to  be  included  and  which  were  excluded  on  the  original  claim.   I  do  not 
believe  that  the  amount  need  be  separately  stated  insofar  as  personal 
injuries  are  concerned.   In  other  words,  ahould  an  original  claim  be 
filed  in  a  designated  amount  and  an  amended  claim  be  later  filed  ■ 
lining  injuries  not  originally  listed  or  for  t       ose  of  severing  a 
higher  amount  because  the  original  injuries  proved  more  severe,  it  would 
be  sufficient  to  state  the  amount  claimed  without  Itemii      e  differ- 
ence between  the  two  claims* 

"(b)  »7hat  la  tne  effect  of  a  statement  that  the 
amount  of  damages  is  * undetermined •  or  of  a 
failure  to  state  aba  amount  of  damages  In  the 
original  claim7" 

A  claim  which  is  Hied  with  a  statement  that  the  amount  is  undeter- 
mined, or  whlcn  claici  fsils  to  state  tiie  amount  of  damages  !       ri- 
ginal  claim,  car  not  be  considered  aa  a  valid  claim.   This  question  was 


N 

preaented   in   tno   cast   of   iiuLY   \.  ,    L37   Csl.    App.   4    . 

■cj  was  no  amount  stutod   In  tue   claim  filed,   and  the  oourt   v.ald  tt.et 
the   demand  should  substantially   oomply  with   the    provision*   of   tha 
chartar  and  tha  failure   to  state   the  amount  was  a  fatal  del  act. 

•4,      If  not,    la  recovery  by  tha  claimant  Halted  to  tha 
amount  atatad   In  tha   original  claim?** 

Should  tha  amor-dad  claim  prove  defective,   then  the  recovery  of  tha 
claimant  would  he   United   la  tae  amount  atatad  In  the   original  claim. 

"6.      If  one  who  filed  a  claim  within  the   period  prescribed 
by  Section  07   of  the  Charter  dies  aa  a  result   of   in- 
juries referred  to  la  the  claim,   must  those  havi; 
causa  of  action  l  oath  file  a  claim 

in  accordance  with  toe  provisions  of  Section  07?     If 
so,   stuat   it  be  filed  within  sixty  days  after  the   in- 
juries were  sustalrod  by  the  decedent  or  within  sixty 
days  after  nia   death?* 

Section  u7  of  the  Charter  provides   that  a  claim  must  be  presented 
to  the   Controller  within  slxt^   days  after   tha  occurrence  from  which   it 
la  olaimed  tha  damagea  have  arisen,     Tha  claim  must  be  verified  by  tha 
oath  of  the  claimant •      onder  Section  B7  of   the   Charter,    tnerefore,    In 
a  deatii  caae   tae  claim  must  be  filed  within  sixty  days  after  the  d< 
by  the   persons  clt  I  images  &j   reason  of  the  deai    . 

"6.      ;.nat   is  the  affect   of   failure  to  state  tie    'facts 
surro-  occurrence*   of  an  accident   In  a  claim 

filed  pursuant  to  Section  BT  of   tha  Carter?" 

Section  87  does  not   provide  for  a  statement   of   the   'facts  surround- 
ing occurrence'*.      tft     rovidos  for  the  data  and  place  of  t  a  occurrence 
or  injury  for  which  damages  are  claimed  and,   therefore,   a  claim  would 
be  sufficient   if  the  date  and  plaea  of  t    e    iccurrenee  or   injury  would 
be  .  iven,    together  wife:    other  Information  required  by  Section    57   of  tha 
tar. 

■7.      la  a  statement  such  as    'Unknown  at  present,   aa   I  am 
under  Dr.   :xy»s  care',   coupled  with  a  statement  that 
the  amount   claimed    'includes  doctor,  x-rays,   medlolna 
and  practical  nurse  and  damaged  clothes  up  to   varch 
1st,    1945',   a  sufficient  compliance  with  the  require- 
ment  of  Section  07  thct    'the  nature  and  ar.ount   of  aaid 
lnjuriea    or  damages  and  tae    Items  making  up  said  amount • 
be  stated?" 

It  doaa  not  appear  taut   t..e   statement  outlined  above  complies  with 
Section  87  of  t.:e    C-arter.      .action  Q7  specifier.  jvldes  for  the 

nature   of   -  arias.     Y«e  are  net,    however,   wl  orens  case  cited 

above  as   to  wuetaor  tha  claimant  aotuai  m  what   the   Injuries   were 

and  aa   to  whether   tha  City  and  County  of     an  Francisco  was   misled  by 
virtue   of   the   fellure   on   tiiO    oart   of  tae   clai  ant   to  outline  the   injuries 
stated  categorically.      It  cjan  not  appear,   however,    I  j  claim 

witnout  outlining   the   Injuries   is  sufriclont. 
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"8.     SHiere  a    narriod  woman  alone  files  &  claim  for  dances 
for  injury  to  her  person  within  sixty  daye  after  an 
accident,    what   is   the   effect   of  i*r  husband  Joining 
in  an  amended  claim  filad  subsequent  to  the  expiration 
of  the  sixty  day   period  prescribed  by   Section  87  of 
the  Charter?" 

Trie  husband   Joining   in  an  emended  claim  filed  subsequent   to   the 
expiration  of  the  sixty  day  period  prescribed  by  Section  37   of   the 
Charter  appears  to  be  without  effect.     oLould  the  zwrrled  woman  be 
permitted   to  file  an  action  in  her  own  name,   the  Joining  of  the  husband 
subsequent  to  the  sixty  day  period  does  not  appear  to  be  necessary. 
However,   ahould  the  claim  be  one   in  w..lch  the  husband  is  actually  the 
claimant  and  should  he  be  required   to  file  a  claim  as   a  condition 
precedent  to  the  filing  of  the  action,    it  would  be  necessary  that   the 
husband  file  his  claim  withta  a  period  of  sixty  days  as  prescribed  by 
Seetion  87   of   the  Carter. 

Respectfully  submitted, 
CITY  ATT  tfiKBT 
To i  Controller 

I  m 


*W 


March  24,    1946 


3UflJ&CTt     Employee  a  in  office  of  secret   ry  of  Superior 
Court  are     tate  employees. 

oent lemon r 

This  will  acknowledge  receipt  of  your  recent  requ.st  for  an 
/don  as  follows t 

"  Will  you  pleas©  advise  us  whether  or  not  the  fol- 
lowing employees  of  the     uperior  Court  are  01%JT  or 
yeea,       e  note  that  they  are  not  members 
of  the  retirement     ystesit 

Helc.       .      rawforc         3616 
1st  envoy  JC 

ry  J,  Mc'rath  JC 

Helen  B«      c:  leselnj  ar     408 
Franco        .       u^hran     B460 
Patricia  r.  Spencer     B454 

If  these  are     tete  employees,  as  their  exemption 
from  retirement  woulc".  indicate,  their    -ealth   .ervicc 
membership  ?;oulc     e  affected," 

0PIMI01I. 

The  aforementioned  persons,  as  Hated  in  your  request  for  an 
opinion,  are  all  employees  in  the  office  of  the    "ecretary  of  the 
peri  or  ^uurt#       .n  rebruarw  23.   1952   I  hid  occasion  to  write  an  opi. 
advising  the   "an  Tr.'-nclseo  City  and  Go  nty  Employees  '  otlroriont    -und 
that  neither  to     ecretary  of  the  tuperleff  CetUPw  nor  the  employees  in 
this  department  were  entitled  to  mc.  in  the  :  otiremont  system, 

aa  they  were  all  atate  employees*  The  opinion  read  as  follows: 

•  Section  8i  Art.  XI,   Constitution  of  .nle,  is 

the  repository  of  authority  on  what  subjects  may  be 
provided  for  in  Charters  framed  to  govern  cities  and 

i.iti  es  • 

"  There  Is  n  t  contained  in  the  aforesaid  section  any 
.it  of  power  for  the  control  in  a  city  and  county 
Lther  the  aecretury  o;   the     uperfor  Court 
In  the  county  where  the  carter  operates,  or  for  the 
attaches  of  ssid  department, 

tt   It  has  been  determined  in  t;  e  matter  of  James  A, 


va.  alter  A*  Fowl a,  ro ported  in  Vol.  36  Cal.  App. 
at  pare  668-  fctat  the  accret  ry  of  the  uperior 

rt  la  neither  a  ounloipal  or  county  officer, 
la  an  adjunct  of  a  curt  of  the  Judicial  syatem  of 
the  state,  and  ae  such  Is  not   nubject  to  a  charter 

.ir'on. 

n   In  view  of  the  for*:  ou  are  advieed  that  neither 

the  secretary  of  the    "uporlor  •;  ;urt  nor  employeea  in 

aeld  service  are  entitled  to  membership  in  ;our  rU're- 
roent  ayateau- 

You  are  therefore  advised  that  all  the    persona  aforementioned 
In  ret*  request  are  employeea  in  the  '  fflce  of  the  "ecretary  t  a» 

perlor  Court  and  as  such  are    'tee  oioplo^eea* 

Respectfully  submitted, 


CITY  ATTORHBY 


Health     ervice     vat ok 
■    I 


i: 


<arc<  It,  \j*6. 

01 j   la  ropoeed  i  el  .a  Limitation  Ordinance 
|  oi'  ;«le-rnn;.  .^111  "_ro„  go 

lemen: 

is  will  acV         -  recent  request  for 

an         •»•  to  *;;«thrr  the  proposed        ce  llm!  te 

of  t       »   or  structures  cereaftrtr  to  be  erected  in  the  vicinity 
ill,  known  oe  Special  .  2,  eo.  etitutes 

"■pi"        ." 

ropoeed  ordinance  which  you  have  su        here- 
with would  epi  -■  of  bull      >r  structure! 

an  area  or  district  wnlcfc  would  appear  to 
rees  '-ueive. 

oouree,  in  hae  final  analysis  the  legality  of  tris, 
as  well  as  any,  aoniiv-s  «r      ■  must  Ml  predicated  upo:     r  ■'•ter- 

islatlvs  action  hoa  a  reeeoua;  le  asis  in 
fact,  predicated  upon  a  so  v.  -  , 

safety,  »orels  or  put  lie  welfar  .     m   fact  that  tn©  pr       orc't- 
nsne-  covers  *»  small  ares  of  the  total  city  area  does  not  ecess&rily 

Ml  ordinance  "spot  •onl..    ir  UM  li  all   ot.  jectio.-.ahle 
sense,  if  I  ratly  over  a  re       f   cowpr one naive  area 

and  le  predicated  upon  a  aouud  consideration  of  public  health,  peace, 
safety,  morals  or  public  welfare, 

■  rou     er   el   *~. .    v,       <ar      ->:       .  j    etc* 

i0'  vfti.  i  '■:  i, . 

i  our  request  fvr  an  opinion  I  ):ave  teen 
asked  whether  t-ie  area  covered  by  the  proposed  ordi  ence  nl   l   e 

rate  9.1.6   dlstl/ct  areas,-  one  ares  to  consist 
of  tret  pot  ce  i;;  fi  1  cliff 

est  would  Ml  allowed,  r  area 

to  eenaiat  of       a  1  ruler       area  covered  by  the       H  or- 

,'«et  woulc  mj  allowed.      1  solo 
area  were  lew  of  people 

living  on  the  at,  fides  woulc  not   ir.  &.        3  o  etructed 

by  i  or  structures  in 

re  shoulc  be 
allower  1  adjolnl:  view  of  people 

livlj^  atruct*  urej 

.;   on  "aeat;  etics^wijU 
self  lc  not  a  t>roper  or  sufficient  1  aals  le  iplsLloa. 


#• 


le  lslative  body  may  consider  "aesU.etI.c_", 
dentally  along  with  the  consideration  ol  t.  e  Important  elements 
of  public  health,  peace,  safety,  rtorcla  or  public  welfare. 

are  therefore  advised  that  Um  'nance  ..^s 

not  appear  to   e  "spot  lonlng"  from  the  If  iable  aense, 

If  the  proposal  to  divide  thie  ordinance  Into  t«o  urte,       I  f- 
ferant  type  limitations  provided  for  each,  is  founded  mainly  or 
solely  upon  "aesthetic"  consideration,  tnen  an  so 

divl       e  ordinance  into  t»o  «.rts  woul;i  *..e  lilt  el. 

Respectfully  subrnltte.  , 


City  Attorney. 


To i  juoard  of  Supervisors, 

m 


-1 


Karon  27,   1946 

oof  i    u-.ua lity  op  charter  auundkebt  to  require  salaries  or 

SUPERVISORS   1  TED  B7   OEEERAL   LAW. 

Dear  Sin 

I  an  In  receipt   of  a  request   for  an  opinion  in  the  above  eubject 
matter  as  follows i 

"In  connection  with  the   proposal  for  of 

chart c  a&iarios   of  various 

municipal  and  county  officials,    it  will  be  t  led 

if  .is  question  whether 

or  not  with  respect   to  tha  salaries  e 
the   Board  of  .ore,  a  charter  amendment  could  ba 

submitted,   wr.ich.   If  approved  by  the  electorate  and 
ratified  by  t.  slature,  would  provide  tbat  tha 

aalarioa   of   tha  members   of  tha  Eoard  of  Supervisors, 
would  ba  fixed  by  the  Lttita   '^jialalure  rataer  tuan  in 
e  manner  as  at  present. 

"If  possible,   your   conclusions   in  connection  Bit 
's  question  snould  ba  taut  by  27  for 

consideration  at  a  hearing  on  this  subject  before  tha 
Judiciary  Comsilttee." 

[J|JJ 

I  as  aatisfied  that  if  tha  charter  px-ovlslor.  dlaaHnt  with  tha 
present  compensation  of  tha  members  of  the  Board  of  Supervisors  was 
repealed  and  a  new  provision  adopted  to  tha  affect  that  pan—- 

tion  of  tha  members  of  the   Board  of  Supervisors   shall  be  fixed  by 
general  law,  as   of  aorse  future  data,    such  provision  wouV    be   loyally 
affective.     Tnls   Is   In  view  of   tao   opinion  of  the  oourt   in  ..os:         ist 
Advert  is  1a;  Co.   v.   City  and  county   ■...     ^^_  14  C&.;  .  TB7 

w:ich  holds   that  a  carter   is'  a  resir'ictlcj:  of  power  and  not  a 
of  power.     Tha  reason  why  I  used  the   expression  "as  of  sow  future 
date"   is   that  tha   general  law  does  not   presently  provide  for  compen- 
sation of  nambers  of  the  hoard  of  Supervisors   of  San  Praneiaoe  and 
naturally  it  would  be  advieable  to  have   the   present  onarter  salary 
continuod  until  suoh  salary  coulc.  be  fixed  by  general  law. 

Respectfully  submitted. 


CTTT  AT. 


Tot 

Chief   Assistant   Clerk 

Board   of   Supervisors 

IP:  If 
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torch  27  ,   1946 

SUBJECT!      :iKAT   DM 

Deer  Sir i 

I  am  In  reoeipt  of  your  request  for  an  opinion  aa  follow*! 

"Recent 17  our  attention  has  been  oir acted  to  an  order 
laaued  by  Clinton   P.   Anderson,    United  States  secretary   of 
Agrioulture,   dated   tne   13th  day   of   July  194$,    the  preamble 
of  wnloh   ia  aa   follows « 

■    '*;;e   i  alf illmunt   ol  requirements  for  war  and  essen- 
tial civilian  needs  has  created  a  shortage  In  the 
aupply  of  meat  for  war  needs,   for  private  account, 
and  for  export,      .urauant   to  the  authority  conferred 
upon  roe  b,  .         .   9200   (7  P.H.    101' 

and  Executive   jrder        .       177   (10  F.li.   B0S7)  and 
section  5A   of  the  Stabilisation  Act   of  1942,   as 
amended,    the  following  order  ia  deemed  necessary 
and  appropriate   in  the  public   intereat  and  to  pro- 
jects the  national  defense: • 

"Subdivision   »j»   of  this   o^-der  reads  as  follows: 

"    *(J)    :"  >VUS;MI   IN   INTEBSTATE  OENfe 

Meat  produced  in  accordance  *1  ir. 

for  certlficution  as  specified  in  this   order,    includ- 
ing any  r\ilc*<;  tions,    or  orders    iss 
ant   thereto,    and   wrier:    is    inoperly  rsarled  as   required 
in  par                 (i)   hereof  :rve   the  se-c   sta 
;    purposes  of  transportation  in  interstate  or 

■.■.csTuerce  ee  .   in  plants   operated 

•adcral   inapoctior. .  ' 

"Some  of  our  local  meat   jobbing  houses  have  been  importing 
t.iis  beef  under   the  axithorlty  of  tall   ordsr.     The  beef,    inci- 
dentally,   is    perfaat    in  fall   respects j    indeed  of   a  vor;, 
quality*      In  addition  le  aaw    Lag   a    -nuj.Icipal  eta;<jp  under 
oertif ioation  of  the  1  edoral   iiurosu  of  Animal    Industry,    ti.e 
beef  haa  a  aquare  stamp  or  .3;   said  square  stamp 

Indict.  .0  Federal  certification  number.      In  other  wjrda, 

A    is  actually  a  Fedoral  stamp.      The   -eat   is   slaughtered 
and  inapocted  by  Veterinarians  under  certification  and 
direction  of  Federal    Inspectors, 

*WI  .  .a   pact  wQek  Ltato    Inspectors   have  corse    to  this 

Department  and    ^ade   statements   to  the  effect  that  such  beef 
cannot  be  sold   in  California,    and   went   so  far  aa    to  direct  us 
to  quarantine  and  destroy   sseat   of    1  alltj  in  local   Jobbing 

houses*     He  neve  not  done  so  as   thin  ud  out 

destruction  of  perfeotly  sound,   edible     jeat  that  has  been 
processed  under  recognised  authorlt    .  iy  base   t..eir  con- 

tention on  tne  fact  o  State  Agricultural  Code,   Section 

.305,    states    that  "»eat  canuot  be  aold  or  exposed  for   «ale  unless 


It  shall  bear  tr.e    » Inapeeted  and  passed'    stamp  of  an 
•stabllshinant  operating  undar  Padaral    impaction,   state 
Inspsotion  99  approved  Jl    lnapoot: 

matter  ea  our  local   Jobbore  maintain  tney  aro 
wlah  I  ■  irtflUton  of  this  noef." 

] 

cossarlly  ba  based   in  part, 
upor.  ^is-ed    In  your  request.      The   orer-lse   t 

I  aa  uBlrv;    In  answer I  at    ia    that    tu&  &ci  :  1.0 

Inapaotora   waa  baaed  ant:  vlaicn   of  I 

the  Agricultural  Coda: 

"No  establishment  iaay  ba  ope  rated  fta  the  or 

the   purpose   of  slaughtering  aniaals  or  for  the  manufacture 
of  meat  food  products  unless  such  establishment  la   operated 
under   ..  edaral   Inspection,   State    Inspection,    or  approved 
municipal   inspection.        |  dressed  carcasses   of  animals   in- 
ded  for  food  purposes,  parts  thereof,   prepared   -e&ts  or 
aeat  food  produots  shall  be  aoid,   offered  for  sale,   exposed 
for  aale  or  bavins  possession  for  sale  within  the  State  unless 
the   same  shall  bear  the   "Inspected  and   Passed*   ata  ip  of  an 
eatabliahxaent  operating  under  Federal   inapectio   ,  ta  In- 

spection or  approved  municipal   inspection. 

.is   section  shall  be  effective   only  In  counties  having 
a  population  of  28,000  or  over." 

The  order  quoted   in  your  request,   which  waa   issued  by  the 
Secretary  of  Agriculture,    contains   the  phrase  at  the  end  of  para- 
graph "J"  aa  follows  1      ".. .shall  have  the  saae  status  for  purposes 
of  transportation  in  Interstate  or  foreign  coheres  aa   roer  •  ota 

In  plants   operated  under  Federal    inspect 1 on. n 

From  a  reading  of  the  code  aection  and  the  Secretary  of  Agri- 
culture's  order,    it  appears   Uiat  the  raeat  substantially  complies  with 
the   requirements   of  Section  .SOS  of  the  Agricultural   Code.     This   con- 
pliarice   taken  in  conjunction  with  the  a  tat  orient    in  your  request   that 
"In  other  worda   Mala    la  actually  a  federal  stamp"   leaves  very  little 
doubt  that  the  meat  neeta  the  requirements   of  the  Agricultural  Code 
Section  SOS  and  you  are  ao  advised. 


COT   ATTODeTX 


To:     Director  of   Public  health 
VJW*f 


/ 


March  28,   1946 


jeott     Instruction  or  .'.ale  of  Obsolete 
street   Uhi-b. 

Dear  sin 

.our  letter,  asking  my  opinion  «a  to  whether  , ou 
could  dispose  of  obsolete  street  cura  presently  una  ior  a 
loti,  time  prior  hereto  stored  in  the  lot  at  Funston  /.venue 
and  Lincoln  «*y,  was  received.   I  understand  there  are  about 
fifty  oars  involved;  some  are  designed  for  one-man  operation 
and  others  are  eq  ipped  with  motors  that  are  obsolete  and  for 
which  new  parts  cannot  be  purchased  and  if  these  motors  were 
restored  they  would  be  useless  as  they  are  not  or  siiffttlwl 
speed  to  oe  used  in  the  system,  as  the  rest  of  the  equipment 
is  equipped  with  different  type  motors  and  result  in  different 
speed*    I  am  also  advised  that  the  cars  in  question  in  other 
respects  are  in  very  poor  condition  and  cannot  be  used  without 
the  expenditure  of  large  sums  of  money  and  in  some  instances 
are  beyond  z>epair. 

.  have  asked  "whether  the  removal  and  destruction 
of  these  obsolete  street  ears  by  the  Public  Utilities  Com- 
mission would  violate  the  contract  with  the  Market  Street 

Iwray  Company,   in  the  event  M**i  it  doss,  would  the 
Market  street  Hallway  Company  have  the  right  to  recover 
damages,  taxm   if  so,  in  wh-.t  amount?1* 


■  . IKiOH 

Under  the  terns  of  section  119.1  of  the  charter 
and  under  the  contract  dated  September  14,  1944  between 
the  City  and  the  Company  all  the  operative  properties  of  ths 
Company  became  the  properties  of  the  City. 

..  o  the  contract  last  referred  to  is  a  ttached  a  list 
of  all  re.Al  property,  ri.hts  of  way  and  personal  property 
owned  by  the  Marks t  Street  hallway,  which  included  under  the 
subdivision  of  ROLLXVC  STOCK  "all  street  cars,  motor  coachos, 
trolley  coaches,  work  cars,  automotive  equipment,  trailers, 
and  appurtenances,  in        the  items  immediately  uere.fter 
listed:".   ..  designation  then  follows  of  the  number  of  oars 
sold  to  the  City. 

The  contract  provides  that  upon  the  initial  payment 
of  $£,000,000  the  properties  referred  to  snail  be  owned  and 
operated  exclusively  ty  the  city.   Under  section  6  of  the 
contract  sal  upon  the  payment  of  the  initial  £2,000,000  che 
Company  oL.ll.  ated  itself  to  transfer  a  cood  an       .ant  able 
title  to  said  operative  properties.  This  was  done. 


m*m 


.uer  subdivision  (a)  of  section  9  of  the  contract 
It  la  provided: 

"City  will  At  all  times  operate  said  operative 
properties  and  maintain  the  same  In  cood 
running  order  and  otherwise  utilize  said 
operative  properties  in  an  efficient  and 
economic  —nney  in  accordance  with  the 
established  operating  and  business  standards 
and  practices  oi  ttis  street  railway  industry, 
subject  only  to  breakdown  ana  otner  causes 
beyond  the  control  of  cityj" 

an  further,  under  aubdivlsion  (o)  of  the  same  section 
there  is  a  provision  that  the  City  will  not  abandon  any 
substantial  portion  of  the  operative  properties;  out  this, 
or  any  of  the  provisions  of  the  charter  or  the  contract 
referred  to,  in  my  opinion  does  not  prevent  you  from  dis- 
posing of  street  cars  that  are  obsolete  and  impossible  of 
economically  placing  in  operation. 

Another  reason  that  occurs  to  me  that  this  does  not 
violate  any  terms  or  the  contract  or  the  charter,  is  t:. 
theso  care  are  perfor:nin^  no  useful  service  and  cannot  do 
so,  end  are  merely  occupying  space  that  could  be  put  to 
some  beneficial  use*   certainly  there  is  nothing  in  the 
contract  t uat  would  warrant  a  construction  to  the  effect 
that  you  oould  not  under  any  condition  dispose  of  any 
properties  that  you  found  inadequate  and  useless. 

I  do  not  believe  that  you  could  dispose  of  all  of 
the  equipment  of  the  Market  Street  Railway  or  any  appreciable 
pert  of  it  that  w.,a  useful  in  the  operation  of  the  system, 
as  you,  under  the  contract  and  charter,  may  not  abandon  any 
substantial  portion  of  the  operative  properties  except  only 
to  the  extent  th»t  such  abandonment  is  r  equlred  oy  reason 
of  unification  or  the  operations  of  the  Market  street  i.  oil  way 
operative  properties  with  those  of  the  Municipal  hallway 
properties. 

In   the  event  that  any  of  those;  cars  or  parts  have  a 
salvage  value,  I  assume  you  will  advise  the  Purchaser  of 
Supplies  to  dispose  of  them  and  credit  whatever  may  be 
realized  from  the  sale  to  the  extension  fund. 

Respectfully  submitted, 

!    :,  ,  City  Attorney 


By 


Tot  .   TtOtM 

«anat e.    o.    Utilities  Public   Utilities   Counsel 


Appointment    to   kiouai 

Eear  .  ir : 

•tnorities  Law  of  -  .•tla,l.cei 

at  54  3,  provide*  lor  the  a  or  of  a.       ■  or 

city  and  county  vk  dy  declares  it^  need  for  an  aut   r- 

lty  to  function  t:  arel.:  of  five  persona  as 
authority.   .be  queatlon  presented  le  whet  ^st 

■  the  quallfl cation  of  realf  r  a 

•arlod  of  at  least  five  ,esrs  required        ion  7  o;       arter. 

■  residence  qualification  referred  to  aprliee        terms 
of  section  7  to  a    ■    Ldste  for  any  elective  oftice  of  the  C '. 
and  County  and  to  any  person  appointed  as  a  meaner  of  any  oar i   or 
commission  or  aa  an  officer  of  tne  City  and  County.   lie  Carter  pro- 
vides 1       Ion  2b    that  fcfci  11  appoint  such  mesalera 
boards  or  commissions  or  I  provided 

ertain  to  aent  of  tbe  City  and  Couuty  as 

act  forth  in  t      i-ter  anc  do   not  lve  authority  tc  to 

make  an  appointment  under  the  State  Heuclnj  Aut  oritiea  T.a*  or  limit 
bia  power  to  act  Wider  t:  at  law, 

cction  5  of  the  Mousing  Authorities  Law  provides  ti:*atathb'Aty 
vayor  snail  appoi  t  five  persons  as  commiasloners  of  tie/created"  f  \ 
said  ci;  .  j>r's-  authority  to  make  this  appointment  la  by 

virtue  |  ovisior.  l  kha  uthorities  ^a* . 

also  STOW 1 do s  that  no  mem. er  of  an  aut  aa*   r 

employee  of  jrity  is  created. 

In  otj  <:r  vor4oa  i.e  act  sets  up  Its  o»n  qualifications  for  i 
tees. 

Section  8  of  tfea  law  provides  "An  authority  I       BOtltttfc 
I   :ate  and  polltlCa  exercisi  and  eaaential 

over omental  functions." 

>rlty  v.    ckwcl  . 

authorities  created  ties  L.aw  are 

>ne  •xercisin,   overnmental  I  >f  state  concern.       case 

»=lso  decides  that  the  fact  that  tne  city  or  city  anc  sou  I     reso- 
lution declares  there  is  need  for  an  au1  ction'in  such 


city  or  city  and  county,  and  thus  causes  the  law  to        effective 
for  tne  city  and  eoun,  ,     i  not  invaliaate  the  Is*. 
states  at  pa  e  44C  lty  of 

•lee*  petit!      ?rein,  was  creatsC  and  authorised  to  transact 
business  in  coc; i lance  with  the  provisions  ol  the  state  statui 

Conner     ,  it  should  r,e  a  the  fai.;       Its  rl 

tc  transact  uueinees  and  to  eaerclae  the  powers   routed  to  1 
the  statute  were  Loo  of  tie  county  hoard  of  su.;<*r- 

,r«  is  not  fatt*l  to  Itv   axlftsnoe.   It  j  as  >  er 
•  of  an  ac  1  stat^-vt! 

A-  ri ties  "■  s 

j_j  . "' 

lear  that  althoi ..  .h   the  city  and  county  takes  advan- 
of  t;.e  act,  the  act  remains  a  state  law  ;  -*come  a 

locsl  a.       Its  aut       <a  part  of  the  city  at.  overnraent. 

An  opinion  of  this  office  was  rendered  to  t;       rane  eco  .  ous- 
.uthority  on  npril  22,  1930,  in  response  to  the  question  as  to 
w:.et  >rity  was  Ma  separate  entity  independent  o        art 

rlslana  as  c,  etc.  or  whet;  er  it  is  an 

art  :f  the  municipal   overnment  kno*n  as  'City  and  County  of 
claco."4    t  i  tm  |   iven  was  t;.at  the  "Battel!       ority  of  the  City 
and        is  a  separate  entity  from  the  municipality  and  t        is 
free  to  make  contributions  to  the  Authority  o:       round  t]  at  its 

osf e  are  for  the   enefit  of  lly  and  are  t  *refore 

lie  purposes. 

Lnlon  was   iven  bj  this  office  o.     I  -  r.;  T4,  lt44j  ti  the 
effect  that  any  tares  levied  a.ninat  t       Arties  ownr  jus- 

1 \ ty  should  be  cancel! •  .  jrlty  v.    c  -»clL' i , 

supra,  was  relied  upon  as  authority, amon^  other  thin,  ;",  for 
sltion  fatal  hmittj  authorities  crer* 

!ties  Act  are  public  corpora tlor.s." 

It  I      -fore  clear  that  the  San 
is  an  independent  ertity,  separate  and  apart  fro  Ltle  in 

wrii       /eratcs  locally,  t  VfT  of  the  -a/or  to  a       com- 

missioners of  the  aut  or'cty  d  ea  not  come  from  the  Charter  but  from 

-thoritiea  ■  <-    , 
state  function  aut:  O'  Ised  by  state  law  and  rattl  tl  at 

qualilicatiorsa  ano!   overs  o.  -*r  the 

thorlties  Act  no  not  c  mm  trorr   fcta  t  arter  •  Hi  froa  t 

-t  is  my  <  >re  tnat  tne  residence  restriction  of 

>f  the  C;  arter  does  not  relate  to  appointments  r-.ade 
Mayor  oi  commissioners  under  KCt. 

efpectful       ltted, 

«   ay or. 


. 


a? 


V 


March  29,    1946 

SUBJECT J    RE  RESPONSIel    ITY    OP   FUDLIC    UTILITIES   COMMISSION 
■  REMOVAL   OP  fTXLJ  J   STREETS. 

Dear  Sin 

This   office   is   in  receipt   of  a  request  for  an  opinion  which  reads 
as   followst 

"The  Department   of   Public    Forka  has  recently  adopted  certain 
clause*    iu   their   specifications   -   particularly   la  connection 
with   the   construction  of  sower  projects   -  governing  matters 
M— ffsit    ■tilltlo*      flMUt   clauses    ml  as   follows i 

lillty    Occupancy*    plana   showing   t^u    Locations    of 
public    utility  pipes,    conduits,    light   standards,    tracks   and 
other  structures  as  <.;iv«a  oat  by  tiie  various   public   utility 
companies  and  agencies  are  attached  hereto,      No  representation 
is   made  by    cue   oity  aa   to   the  accuracy   ol    said   plena,   and 
Bidders  are   instructed  to  apply  to   the  utility  companies  for 
any  additional    information  waioh  may  be  required* 

"In  accordance  with  Section  121   ox    tuo   carter  and  ^unicipEl 
Code,    Part    II,   Chapter  X,   Sections  752,   753  and  754,   and   In 
accordajtce  aiso  wita  fan   opinion  oi    tne  City    Attornoy   .uuted 
JUne  23,    1934,   all  utilities   that  directly  or   indirectly  inter- 
fere witu  the   consii'uctiou  oi    cue   sower  by   modern  methods,    shall 
be  removed  or  adjusted.      Tne  cost   of   removing   or  adjusting  said 
utilities   aaall   oa  borne   by    tne    ourrnr   feh#ygT,  owner" 

as   used   in  this    paragraph   includes   the  City  and  County   of  San 
iTfaiicieco  by  and    k&VOVgll  the   Utilities  Comiuission  when   exercis- 
ing  its   proprietary  function. 

"It    is   the   Intent   of  the  Department   of  Vtorks,   by  the  authority 
granted  in  ;.vunicipul  code,    Part    a  I,   Cnaptor  X,   Section  788,    to 
arrange   that   all  services  which   ci'ocs   the   proposed  work  be  re- 
moved Laced  as    tue    trench  excavation    .ro^resses;    a'iao  to 
cause   the  renovai   of  all   tracks,    pipe   lines    or  conduits   extend- 
ing  Lo  and  lyiri,;  within  tho    trencn  arua.      It 
is   not  anticipated  tiiat   a   track   or   utility  main,    which  crosses 
tne    trencn  tt   approximately  a  ritJat   angle,    will  -ed  re- 
moved unless   such  main  falls  within  the   fcody  or  area   of  the 
sewer   itself*      f'ne  Contractor  shall,    uowever   ttUm   t..e   excavation 
and   support    the   sides   fcl  ereof   in  such  a   manner  as   to  prevent 
damage  to  utilities   lyiraj   outside   the  limits   of   tne    trench. ■ 

"We   have  also   recently   signed  a  contract  with  tne  _>rpora- 

tion  for   the   construction  of  the    'Upper  Army  Street   Sewer,    Sec- 
tion  "a",    emt o  .i*ese  clauses. 

"on  .-.arch  8,    1946,   accci  ..    la..,    we   c>ve   the   /.ater  Department 

of   the   City  30  days1    notice   to  remove   their  pipes   and   services    in 
advance   of    tad   u  ;>  »••   requirements  as   per  copy    of   letter 

attached  hereto.  corporation,    I  was    informed   today,    lias 


requested  the  Water  Department  to  remove  its  servioes  as  It  Is 
now  ready  to  open  the  street,  and  the  foster  Department  has  re- 
fused to  do  so  without  deposit  of  funde  to  cover  cost  of  same 
by  the  contractor.   (Tnls  deposit  would  be  retained  in  suffi- 
cient amount  to  cover  the  cost  of  the  ft'ater  Dej»  rtuont  for  the 
work  done).   I  would  now  like  to  ask  you  to  /jive  me  your  opinion 
as  follows: 

"1.  Have  I,  as  Director  of  fork*,  the  legal  authority  to  in- 
clude in  our  specifications  the  clause  quoted  above? 

"2.  is  it  the  obligation  of  the  v/ater  Divisi  on  of  the  ."ublic 
Utilities  Department  to  pay  for  tiio  removal  of  services  which 
interfere  with  the  reasonable  prosecution  of  the  contractor's 
work? 

*3.   Do  services  crossing  the  proposed  sewer  trench  at  short 
intervals,  and  therefore  interfering  with  the  operation  of 
power  shovels,  power  pull  shovels  (i.e.,  hoe  shovels),  clam 
shells,  trenching  machines  and  similar  equioment,  constitute 
'reasonable  Interference'  so  as  to  fr.ll  within  the  authority 
of  the  Director  of  rublic  Aorks  to  order  their  removal  at  the 
expense  of  the  utilities  Department? 

"  otei  The  Manager  of  the  7«?ater  Department,  ■>«  M.A.JSokart, 
has  consistently  maintained  the  position  that  no  pipe  which 
does  not  pass  through  the  body  proper  of  the  sewer  can  be 
ordered  out  at  the  expense  of  the  utilities  repart^vent  by  the 
Director  of  labile  Works.  (See  Public  Works  Code,  Sections 
752,  753,  754). 

"  otei  See  Ordinance  #3540  requiring  the  Director  of  Public 
Works  to  permit  uso  of  labor  saving;  devices. 

"4.  Is  the  Contractor  within  his  rights  to  refuse  to  deposit 
funds  to  cover  the  cost  of  this  work?. 

I  am  handing  you  herewith  correspondence  la  connection  with  a 
similar  case  soon  to  come  before  you  loci       orrespendence 
between  myself  and  Ir.  B.  G.  Canill,  formerly  Manager  of  the 
Utilities.   This  case  in  the  constriction  of  the  'Section  ■ 
Upper  Army  itroet  Sower  System',  -  taton  and  Smith,  contrac- 
tors.  These  letters  are  included  -.nerely  to  indicate  the  position 
taken  by  the  heads  of  the  two  do.>.  rt  ants  in  cher-o  f.f,cars.   Also, 
for  your  convenience,  I  am  appending  a  previous  opinion  written 
in  June  23,  1934,  by  you,  together  with  certain  excerpts  from 
the  Charter  snd  our  ordinances  which  seem  to  me  to  apply  to  this 
situation.** 


Tho  pertinent  -.ions  of  the  Chart  jf  the  Ordinance 

reed  as  follows: 

tlon  1  'lartor.    (    Lth  ro  -ard   to     u  lie   DtllJ 

Commission} 

n  The  coiaml33ion  shall  i  all  city    ind   county  cc3 

and   the  reflations  cT"tho  rcoart~  "_ — 

tive  to  utility  " 

other  ^.lacos ,   as  we" 

rc  osf   c orist ruFETcn  Tr-TiEs  , 

tlons  and   re  and  maintain!-  t    'avemonts  ♦"" 


____. 


actions  7 


L   Code, 

•  .  .  .  , 

en:  •"  v'°rk  is  auth  the  >rs  of 

the  City  and  County  of  c;ar;  oo  to     o  done  uncer  the   sup     - 

vision  ent  Lie      »xfea  of  eel.  oil  ity, 

upon,  in,    over  or  under  any  of  tho  pu. lie  streets  o.  : ty 

ncli-.co,    tho   si  '  Lie 

I  orks  may  notify  in  writing  any  person,  ,  or  cor 

tion  ovmin  his,   thoir  o;  loos,' 

wires,   tracks,    conduits  oi  u  on,   in,   ovc 

such  pub lie  street  eltj  eafl  eeunty   to  re    -  vo  a: 

so    nueh  of  his,   their  or  its  oipes,   wires, "tracks,   conduits" or 
pro  8  will  ell«  ecution  of  aid  pu  rk 

according  to  the  necessities  therec    . 

id  notice   shell   be  accompanied  by  a  copy  of  t  s  and 

specifications  for  said  author!  lie  work  s:  .he 

location  of  the  said  work  in  t, 

the   same. 

d  notlc  within  which  said 

.  tracks,  conduits  or  uronerty  must  e  re  -^ovod  or 
adjustf.i  . 

^ectlon  7   .  _______        person 

fir  or   cor  . 

cor'  ,  streets 

upon,    in,   over  or  unc  ei  lie  wor  t    prized 

to   '.e   done,  .  receipt   of   said   notie    ,  ^t 

or  •*«*«   to     e  Itnln  t 

■3aic  not  lee.  ,  wires,  ■    , 

or  to  or  unber  the 

firm,    col:,,  i  fl3  will  allow  th 

v/ork  to  ■  acutec  ace  Lons 

r." 


M 

jl  ■      ~ .        i' ,      "  1 f  any 

•     •  ,    "    '    ,  "  "on  fail,   neglect"  or  refuse 

ort"    In  the  nctioe  horein- 
,  ,  In  that  event,   the   s>  Id  Impertinent 

ved 
or  ,  ,      ,  cracks,  conduits 

or  '.f'ed  In  3       Lee  as  may  o  requisite  for 

'  authorize  accord; 

to  ;  arid,  the  incidental 

val  or  ,       be 

oha:     '.9  to  th<       ,     .  .  fallli;  , 

or  refusing  to  o  ttafl  re       its  of  the 

d  notice,  In  an  action  at  law  nrourht 

in  the        bho  05       County  of        Cisco 
c        ,        ;»moany  or  corporation," 

In  addition  to  the  above,         o  .3540  (  ories  of  1939)  requires 
the  use 

,  orks,  the  lo  I  to 

include  in  our  spc      .ions  the  clause  quoted  i      '(In  the 
request) 

"on  that  "fiction  752  of  the  "u  >lic  orka  Code  fives 
to  to  inclv  ;Lfications  quoted  In  your  com- 

munication. 

.  !•  it  bhi  ater  Dl    an         He 

ant  to  pay  for  the  removal  of  services  which 

interfere  with  the  roas  -j  cut  ion  of  the  contractor's 

.ides  that  lilies 

aslon  s;-all  e  subject  to  all  i       aancos"  ac  sHall  '-a;  all 

HTion* 
;  s  t  ef  ";lic  -  tlliticr  rc3- 

Lfl  for  tl       al  of  the  servicea  which  interfere  with  the  rea- 
sons     .  ocutlon  of  the  contractor's  woi  . 

"3.  T"o  services  cross!:  d  sewer      .  at  si  ort 
intervals,  and  tnerofore  Interfering  with  Lho  operation  of 

"  .,      ower  pull  shovels  (1«#«.  hoe  s.-.ovels),  clam 

oils,  trenoning  vat  .,    -        titute 

•re      I      r'fei'cace'  so  as  to  fall  within  the  authority 

of       actor  of  habllo  orks  to  order  their  removal  at  the 
expense  of  tho  Utilities 

loted  I       ovides  that  all  pipes,  v.ires,  tracks, 
conduits  or  oroperty  must  c  re  .ved  or  adjusted  so  as  to  permit  the 
prosecution  of  the  public  work  In  acct        Ltr.  tno  necessities  tneroof* 
ff  the  norilcoa  therefore  crosa  "id  sewer  tr;nch  must  ae  re- 

move-i.  t  to  asocution  of  the  work 


#5 

contemplated,  the  removal  or  adjustment  la  a  proper  charge  against 
the  ubiic  utilities  Commission. 

"4.   la  the  Contractor  within  hia  rights  to  refuse  to 
deposit  funds  to  cover  the  cost  of  this  work?* 

It  Is  my  opinion  that  the  contractor  has  a  right  to  refuse 
to  deposit  i  nd  to  cover  the  cost  of  the  removal  of  utilities,  wJ 
removal  is  a  proper  charge  against  a  public  utility  company  or  the 
Public  utilities  CoJiii.l. salon.  The  clause  which  you  quoted  in  yoi,r 
communication  specifically  states  that  "the  cost  of  removing  or 
adjusting  said  utilities  ecall  be  borno  by  the  owner  thereof"  and 
the  Public  Utilities  Commission  Is  Included  by  ^ou  under  the  term 
"owner1*  in  accordance  with  the  Charter  and  ordinance. 

rre  appears  to  be  no  justification  for  the  demand  that  the 
c  it. actor  deposit  funds  to  cover  the  cost  of  the  work.   Under  lec- 
tion 753,  the  D»p«rtMmt  of  Habile  lorkl  is  authorized  to  do  the 
necessary  work  in  adjusting  or  removing  t.v      c  utilities  and 
to  charge  the  cost  of  said  work  against  either  a  Public  Utility 
Com.  any  or  the  Public  Utilities  Comraia&ion. 

Cf  course,  If  undue  hardship  should  result  to  the  Public 
utilities  Commission  because  of  any  unusual  or  unreasonable  con- 
dition or  situation,  this  could  be  brought  to  the  attention  of  the 
Board  of  Supervisors  with  a  view  of  providing  for  an  amendment 
to  the  Charter  or  ordinance. 

Respectful. y  submitted, 


CITY  ATTORNEY. 


JB 

To:  Director 

Department  of  Public  7-orks. 

Chief  Administrative  Officer. 


*774 

March  29,   1946 

',      re   RSSP  .3   COMMISSION 

FOR  REMOVAL   OP  UTILITIES    IN   PU,     10  PS. 

Dear  SIrt 

This   office   la    in  receipt   of  a  request  for  an  opinion  which  reada 
as  follows i 

"Vie  have  before   us  a  claim  for  reimbursement   of  |  1520.00  by 
contractors,   i.aton  and  Smith,    in  connection  with  tneir  con- 
tract with  us  for   the  reconstruction  of  the   "Upper  Army 
street  Sewer,   Section   *&•, 

"When  these  contractors  were  ready   to  excavate  the   trencn  re- 
quired for  this   work,   they  requested  the  Water   E  jnt   to 
remove   their  services.     They  were   Informed  by  that  Department 
that  they  would  not  do  this  work  without  deposit   in  advance, 
by  the  contractor,    of  sufficient  funds   to  cover  the  cost   of 
the  work.     Trie  contractors  made  this   payment  to  the  v.'ater 
Department,   under  protest,    sending  the  check  throu.-.n  the  rirec- 
tor  of   .'.orks.     Tney  now  claim  refund   -  with  the  approval   of 
is   Department   -   under  the  theory  that,    in  accordance  with 
Section  121  of  the  Charter,    Municipal  code,    Part    II,   Chapter 
X,   Sections  752,    755  and  754}    in  accordance,   also,   with  an 
opinion  of   your   office   dated   June   25,    1954,   all   utilities   that 
directly  or   Indirectly  interfere  with  ti»  reasonable  construc- 
tion cf  the  work  under  taelr  contract    kust  be  removed  at   the 
expense   of  the   Vvater  Department   of   the   City   and   County   of  San 
.cisco. 

wl.      We  would  like  a  ruling  from  your   office  as   to  whether  or 
not  these  contractors  are  entitled  to  tnis   refund. 

"2.      If  such  refund   is   due  the   contractors,   wao  is  responsible 
for  paying   it   -  The    .ater  Department,   acting  In  its   proprietary 
capacity,    or   the  L-ep&.  of   Public  Works,    from  the  funds   of 

the   sewer  bond   issue   of  1944? 

•Wider  date   of  ;:arch  25,   1946,   we  wrote  asking  your   opinion  on 
as  I   similar  case  now  before   us,    in  connection  with  the 

construction  of  the  Scott  Street  Sewer  -  US  &  K  Corporation, 
contractors  -   involving  a  diayMte  between  them  and  the  Water 
Department,    over   the  removal   of  services.     AltAJ  with  this 
letter,   we    sent   you  a   complete   file   of   letters   between  ourselves 
and  the   Utilities   Department,    cover  In  :   tne   controversy  between 
the   Public  Utilities  and  r*ton  and  Smith,    rof erred  to  In  this 
letter.         IBM    X  ^ve   no  additional  copies    of  this   correspondence, 
I  ask  t:u*t    j  ou  refer  to  the  tile   you  already  have,   for   this 
information. 


J. 

"There  la  one  difference  betweo  aton  and  laitJi  case 
and  the  U  &  K  Corporation  case  in  that  they  were  performed 
under  different  specifications.  In  the  case  of  the  M  &  K 
Corporation,  you  )iave  before  you  already,  the  sections  In 
the  contract  dealing  with  •utilities'.  In  the  haton  and 
Smith  case,  as  stressed  acre  In,  the  provision  under  which 
this  contract  was  executed,  reads  as  follows: 

AND  TRACKS 


"The  Contractor  shall  provide  and  take  all  the 
precautions  necessary  to  prevent  and  shall  prevent  damage 
to,  or  settlement, of ,  pipes,  conduits  and  other  properties 
of  a  11  utilities. 

occupancy"  Plana  a  hoeing  the  locations  of 
public  utility  pipes,  conduits,  and  other  structures  as 
given  out  by  the  various  public  utility  companies  are  on 
file  in  the  City  L.ncineer»s  office,  ho   representation  is 
made  by  the  City  as  to  the  accuracy  of  said  pluna,  and 
bidders  are  instructed  to  apply  to  the  utility  companies 
for  any  additional  information  which  may  be  required, M 

"In  connection  witn  tnls  specification,  it  algHt  be  noted 
that  the  actual  intent  of  the  first  paragraph,  as  written  by 
the  rub lie  Works  Department,  was  to  require  the  contractors 
to  protoct  utilities  which  lay  beyond  the  limits  of  a  trench, 
from  damage  due  to  poor  support  of  its  side  walls  which  mi-ht 
cause  settlement  of  pipes  or  conduits,  indirectly  disturbed 
by  the  work  actually  to  be  performed  under  the  contract. 
There  was  no  intent  to  indicate  that  pipes,  conduits,  etc. 
directly  interfering  with  the  work,  would  not  be  removed  as 
reason  called  for,  and  would  iiave  to  be  supported  throughout 
the  work  by  the  contractor. 

"We  woulx  jreatly  appreciate  your  opinion  in  this  matter." 

2  1 1  1 1  2  ii 

"1.     We  would  like  a  ruling  from  your  office  as   to  whether  or  not 
these   contractors   are   entitled  to  tnia   refund." 

It  is  my  opinion  that  the  contractors  are  entitled  to  a  refund. 
Tne  provisions  of  aection  752  of  tLe  I  ui  lie  .orks  Code,  incorporated 
in  the  San  pranciso  oipal  oode,   make   it  the   obligation  of  the 

lie   Utilities   tcrsi-ovo   or   adjust   the  utilities.      Tiie   contractor 
having  been  obliged  to  reuove   the  utilities  after  paid  the 

f 1320.00  under  protest,    is   therefore  entitled  to  a  refund. 

"2.      If  such  refund  is  duo   tne   contractors,   who  is   responsible  for 
paying    it   -   t/^e    .Vater  Department,   actiaj    in  its   proprietary  capacity, 
or  the  Department   of   labile    'orks,  from  the  funds   of   the  sewer  bond 
Issue  of  1944  V 


It    is   my   opinion  that   the    water   Department,    through  the   PuLllc 
Utilities   Commission,    is   responsible   for  the   payment  which  was 
made   in  the   instant  case  by  the  contractors. 

In  connection  with   this    opinion,    kindly  note   an   opinion   of 
even  date  forwarded  to  you  coverln  :  the   same  general   subject. 


CITY  ATT w, 
rector-  Lepartuent  oi  I   v.orke 

Chief  Adm'snistrat  J.ve   of  fleer 

RJB 
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April   1,    1946 


Lloyd  S.    Ackerman,    Esq. 

Attorney   at   La.. 

Ill  Sutter  Building 

SAN  FRANCISCO  4,  Calirornia 

Dear  Mr.  Ackerraan: 

Your  letter  of  March  21  addressed  to  Mr,  O'Toole 
has  been  handed  to  me  with  instructions  that  I  r eply  to 
the  same. 

You  have  asked  whether  by  reason  of  your  being 
attorney  for  the  S  and  W  Pine  Foods,  Inc.  you  acted  contrary 
to  section  222  of  the  chapter  when  as  a  Public  Utilities 
Commissioner  you  voted  to  cancel  the  City's  contract  with 
Contra  Costa  „alnut  Growers  Association  for  the  sale  of  walnuts 
produced  on  V.ater  Department  property  in  Alameda  County.   By 
your  vote  you  ma^e  it  possible  for  your  client  to  later  bid 
in  open  competition  with  other  bidders  for  the  crop.   The 
cancellation  of  the  Growers  contract  was  initiated  by  Rosenberg 
Brothers  and  supported  oy  your  client. 

No  new  contract  was  suggested  or  solicited  and  the 
proposition  considered  by  you  and  the  other  members  of  the 
Commission  was  merely  whether  the  City  might  obtain  a  better 
price  for  the  crop  in  a  competitive  market  than  continuing 
the  contract  with  the  Association.   Hence  there  was  no  contract, 
work  or  business,  or  sale  of  any  article  to  your  client,  and 
I  cannot  interpret  your  action  in  any  way  as  being  violative 
of  section  222  of  tho  charter. 

In  the  event  a  contract  were  to  be  entered  Into  v/ith 
the  City  and  S  and  W  Fine  Poods,  Inc.  a  different  set  of  facts 
would  be  presented,  ana  for  reasons  that  I  will  hereinafter 
state  you  could  not  participate  in  either  the  awarding  or 
rejecting  of  the  bid  made  by  your  client,  and  in  the  event  a 
contract  were  awarded,  such  contract  would  be  susceptible  of 
being  construed  as  being  void  and  you  of  official  misconduct. 

The  second  question  you  asked  is  whether  you  would  be 
guilty  of  official  misconduct  in  the  event  jou.   acted  as  com- 
missioner while  Yellow  Cab  Company  engaged  in  competitive 
bidding  for  the  exclusive  concession  at  the  San  Francisco 
Airport  to  convey  passengers  from  the  Airport  to  the  City. 


- 
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You  have  advised  me  that  your  connection  with  the  Yellow 
Cab  Company  is  that  of  attorney,  stockholder  and  director.   So 
long  as  you  remain  in  the  capacity  stated  with  the  Yellow  Cab 
Company,  and  the  Utilities  Commission  were  to  award  the  Yellow 
Cab  Company  the  concession  described,  I  believe  you  would  be 
guilty  of  official  misconduct  and  the  contract  held  void.   My 
reasons  for  my  conclusions  will  now  be  explained. 

The  opening  sentences  of  section  222  of  the  charter  read: 

"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  af- 
fairs of  any  person,  firm  or  corporation  which  are 
subject  to  regulation  by  the  board  or  commission 
of  which  he  is  a  member.   No  supervisor  and  no 
officer  (you  are  an  officer  Sec.  4  charter)  or 
employee  of  the  city  and  county,  shall  be  or  become, 
directly  or  indirectly,  interested  in,  or  in  the 
performance  of,  any  contract,  work,  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price  or 
consideration  of  which  is  payable  from  the  treasury; 
•>;-  >:<  %.      Violation  of  any  of  the  provisions  of  this 
section  shall  constitute  official  misconduct." 

By  being  a  director  and  stockholder  in  the  Yellow  Cab 
Company  you  are  not  only  interested  indirectly  but  directly 
in  the  contract  that  the  company  seeks  with  the  City  and  in  the 
capacity  of  attorney  you  are  at  least  indirectly  interested,  as 
assuming  this  w ere  the  only  piece  of  business  that  the  company 
had,  the  payment  of  your  fees  would  be  dependent  upon  the  success 
of  the  contract. 

There  are  a  series  of  California  cases  that  sustain  the 
conclusion  I  have  reached,  and  you  are  referred  to  Stockton 
Plumbing  &  Supply  Co.  v.  Raymond  J.  Wheeler,  et  al.,  68  Gal. 
App.  59§.   A  councilman  of  Stockton  was  employed  as  a  metal 
foreman  for  Stockton  plumbing  Co.  which  concern  bid  in  com- 
petition with  others  to  do  certain  work  for  the  City  of  Stockton. 
The  councilman  who  was  a  foreman  for  the  company  was  not  present 
when  the  award  of  the  contract  was  made.   The  charter  of  the  City 
of  Stockton  had  a  somewhat  similar  provision  to  that  of  section 
222  in  the  San  Francisco  Charter,  but  differed  in  many  respects. 
The  court  drew  a  parallel  between  the  state  laws  inhibiting 
public  officers  from  being  interested  in  any  contract  made  in 
their  official  capacity  and  stated  that  the  code  sections  merely 
express  the  declaration  of  the  common  law  rule  and  for  purposes 
of  interpretation  of  a  city  charter  reflected  the  general  policy 
of  the  state  in  respect  to  such  contracts. 

It  was  held  that  as  foreman  for  the  Stockton  Plumbing  Co. 
the  councilman  was  interested  in  the  contract. 
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The  further  Important  holding  In  this  case,  a  t  page  601, 
indicates  that  the  contract  itself  would  be  void,  and  cites 
a  number  of  cases. 

In  ruling  upon  public  officers  being  denied  the  right 
to  make  contracts  in  their  official  capacity  or  b  ecome  interested 
in  such  contracts,  evolved  from  what  the  court  states  is 

"the  self-evident  truth,  as  trite  and  Impregnable 
as  the  law  of  gravitation,  that  no  person  can, 
at  one  and  the  same  time,  faithfully  serve  two 
masters  representing  diverse  or  inconsistent 
interests  with  respect  to  the  service  to  be 
performed.   The  principle  has  always  been  one 
of  the  essential  attributes  of  every  rational 
system  of  positive  law,  even  reaching  to  private 
contractual  transactions,  whereby  there  are  created 
between  individuals  trust  or  fiduciary  relations. 
The  voice  of  divinity,  speaking  from  within  tne 
sublimest  incarnation  known  to  all  history,  pro- 
claimed and  emphasized  the  maxim  nearly  two  thousand 
years  ago  on  occasions  of  infinite  sacredness." 

(Bottom  601,  top  602) 

Along  the  same  line  of  reasoning  of  the  Stockton  Plumbing 
Co.  case  is  Miller  v.  City  of  Martinez,  28  C.A.  (2d)  364; 
Salada  Beach  Public  Utilities  DistricT  v.  Anderson,  50  C.A.  (2d) 
306;  and  somewhat  along  the  same  line  is  County  of  Marin  v» 
Messner,  44  C.A.  (2d)  577.   See  also  Mcfuillin  on  Municipal 
Corporations  Revised  Vol.  2  Sec.  531.   You  are  faulliar  with 
Ferle  v.  City  of  Lansing,  155  I.W.  591  and  the  note  in  1917  L.R.A., 
p.  1100. 

It  is  my  conclusion  that  in  so  far  as  the  Yellow  Cab 
Company  dealings  are  concerned  you  would  be  guilty  of  official 
misconduct  as  describea  in  section  222  of  the  charter  and  sub- 
ject to  the  penalty  In  section  223.   In  addition  to  this  the 
contract  itself  apparently  would  be  void  if  the  reasoning  of 
the  cases  cited  were  adopted  by  a  court  passing  upon  the  con- 
tract. 

Yours  truly, 

JOHN  J.  0»T00Lc;,  City  Attorney 

By    Dion  R.  Holm 

DION  R.  HOLM 
Public  Utilities  Counsel 

DRH 
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SUBJECT: 


TRAFFIC   OiTaTTuN   IbboED     UNDER   Tiib,   PROVISIONS   OF  Sj&Ci  loN   58 
OF   tRc,   £>mN  FRANCISCO  TRAFFIC    CoDu.. 


Dear  Judge  Mlchelsen: 

I  have  your  letter  under  date  of  March  25,  1946,  relative  to 
traffic  citation  Issued  to  Col.  Ingemar  E.  Hoberg.   As  the  corres- 
pondence passing  between  you  and  the  Colonel  Is  somewhat  voluminous, 
I  will  not  endeavor  to  Include  It  in  this  opinion. 

Briefly,  it  appears  that  the  Colonel  parked  his  car  where  the 
arresting  officer  thought  there  was  a  "perceptible"  grade,  although 
the  grade,  according  to  the  Colonel,  was  not  apparent  to  him.   I  as- 
sume that  the  ordinance  is  a  little  confusing  in  using  the  word 
"perceptible"  for  what  might  be  perceptible  to  one  would  not  be  per- 
ceptible to  another.   It  is  more  than  likely  the  court  has  the  final 
say  as  to  whether  the  grade  on  a  certain  street  is  perceptible  or 
not,  or  whether  it  should  be  perceptible  or  not. 

I  quote  Section  58  of  the  Traffic  Code  which  reads  as  follows : 

"It  shall  be  unlawful  for  an  operator  to  stand  or 
park  any  vehicle  upon  any  perceptible  grade  without 
effectively  setting  the  brakes  thereon  and  blocking 
the  wheels  of  said  vehicle  by  turning  them  against 
the  curb,  or  by  other  means." 

Under  the  ordinance,  two  things  are  necessary  to  be  done  by 
a  person  parking  his  car  on  a  grade: 

(1)  Turning  the  wheels  against  the  curb; 

(2)  By  other  means. 

I  think  the  words  "by  other  means"  mean  a  little  more  than  plac- 
ing the  car  in  reverse.  We  all  know  that  it  is  difficult  to  move  a 
car  when  the  gears  are  in  reverse,  but  it  is  not  impossible,  especially 
if  the  car  were  struck  hy  another  car,  for  the  reason  that  the  impact 
might  be  sufficient  to  throw  the  car  out  of  gear  and  permit  it  to  move. 
I  think,  therefore,  the  duty  rests  upon  the  person  parking  the  car, 
where  there  is  any  perceptible  grade,  not  only  to  turn  the  wheels 
against  the  curb,  but  also  to  use  some  means  beyond  the  ordinary  mechan- 
ism of  the  car  to  block  its  progress. 


mine. 


What  is  a  perceptible  grade  is  something  for  the  court  to  deter- 


Respectfully  submitted, 


To: 

Hon.  Twain  Mlchelsen, 
Presiding  Judge  of  the 
Municipal  Court. 


City  Attorney. 


.T.rfi  i  t 
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April  4,  1946 

I 

..  179 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  folio 

"Attached  hereto  please  find  cop;/  of  proposal  containing 
certain  questions  of  policy  which  it  w        86(9  to  SU 
to  the  electorate  at  the  primary  election  to  be  held  in  June, 
You  will  recall  that  after  this  resolution  of  policy  had 
been  pi^esented  to  the   o  ::  strar  of  Voters  with  the  nee 
signatures  inscribed  thereon,  your  offico  ralud  that  a  doc] 
tion  of  policy  could  not  be  submitted  at  a  State  primary   .  -. — 
election.       ^^U  ^^A^^^  ^^ 

"I  have  been        d  by  Supervisor  T.iancuso  to  sctc- 
gate  questions  contained  in  the  declaration  of  policy  re- 

rrod  to  and  to  put  them  in  the  proper  form  for  submission 
to  the  electorate  at  the  special  election  to  be  held  simul- 
taneously with  the  State  orimary  election  on  June  4th,  so 
thai  tho;;  nay  he  voted  upon  ursuant  to  the  referendum 
provision  of  the  charter. 

"  ill  you  /lease  inform  me  whether  or  re 

will  have  anj  cy  in  the  accompli shmont  of 

Supervisor  i'ancuso's  purpose  than  had  the  procedure  formerly 
invoked,  that  i3  the  declaration  of  policy,  and  if  not  will 

lease  inform  mo  What  J.  J  t  proper  and  le;al  procedure 
i3  which  is  necessary  to  accomplish  the  Supervisor';       r->e." 

josals: 

"(1)   Shall  the  modernization  of  Municipal  .ailway  of 

he  financed  on  a  pay-as-you-  o  basil, 
without  use  of  tax  funds? 

"(2)   Shall  the  modernization  of  .Municipal  hallway  be 

financed  through  the  issuance  of  general  obli  ation 
bonds? 

"(?)   :  hall  the  modernization  ailway  be 

financed  through  the  issuance  of  revenue  bom 

"(4)   'hall  the  balance  cue  for  the  purchase  of  the  arket 

roporties  be  paid  through  the  issuance 
of  f-Qnercl  obligation  bonds? 
"(5)   Shall  there  be  established  a  separate  transport  tion 
lission  to         fl  operate  the  transportation 
facilities  of       :\ncisco  instoad  of  tho  nrosont 
operation  under  the  Public  Utilities  Commission'. 
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"(6)  Shall  a  plan  be  adopted  by  the  management  of  the 

railway  providing  for  the  issuance  of  a  weekly  pass 
at  a  price  which,  coupled  with  revenues  from  casual 
riders  and  other  sources,  will  yield  annual  sums 
sufficient  to  meet  fully  the  financial  needs  of  the 
railway?" 

("I  want  the  above  to  be  prepared  for  next  week  as  individual 
items  for  submission  to  the  people  at  the  June  election,  not 
by  declaration  of  policy,  but  by  ordinance  of  the  board." 
E.  T.  Mancuso) 

OPINION 

If  the  proposed  ordinances  are  approved  by  a  majority  of  the 
Board  of  Supervisors  they  may  be  submitted  to  the  voters  at  a 
special  election.   If,  on  the  other  hand,  the  submission  is  by 
one-third  of  the  members  of  the  Board  of  Supervisors,  they  can- 
not be  submitted  to  the  electors  until  the  general  election  in 
November,  1946.   (See  Section  179  of  the  Charter)  (See  also 
Opinion  of  City  Attorney  dated  March  18,  1946) 

Section  179  of  the  Charter  contains  the  following  language: 

"Any  ordinance  which  the  supervisors  are  empowered 
to  pass  may  be  submitted  to  the  electors  by  a  majority 
of  the  board  at  a  general  election  or  at  a  special  elec- 
tion  called  for  the  purpose,  said  election  to  be  held 
not  less  than  thirty  days  from  the  date  of  the  call.   Any 
such  ordinance  may  be  proposed  by  one-third  of  the  super- 
visors or  by  the  mayor,  and  when  so  proposed  shall  be 
submitted  to  the  electors  at  the  next  succeeding  general 
election." 

In  reference  to  this  section  I  will  analyze  the  problems  sub- 
mitted: 

(1)  The  1st  and  6th  cover  virtually  the  same  subject  matter, 
so  I  have  grouped  them  into  one   category.   They  both  concern  the 
management,  supervision,  maintenance,  extension  and  operation  of  the 
public  utility  known  as  the  Municipal  Railway. 

Section  121  of  the  Charter  in  part  reads  as  follows: 

"The  public  utilities  commission  shall  have  charge  of 
the  construction,  management,  supervision,  maintenance,  ex- 
tension, operation  and  control  of  all  public  utilities  and 
other  properties  used,  owned,  acquired,  leased  or  constructed 
by  the  city  and  county,  including  airports,  for  the  purpose 
of  supplying  any  public  utility  service  to  the  city  and 
county  and  its  inhabitants,  to  territory  outside  the  limits 
of  the  city  and  county,  and  to  the  inhabitants  thereof." 
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"The  commission  shall  locate  and  determine  the  cnaracter 
and  type  of  all  construction  and  additions,  betterments  and 
extensions  to  utilities  under  its  control,  and  shall  determine 
the  policy  for  such  construction  or  the  making  of  such  additions, 
betterments  and  extensions  from  the  public  funds  under  Its 
jurisdiction;  provided  that  in  each  such  case  it  shall  secure 
the  recommendation  o>    the  manager  of  utilities,  which  shall 
be  nresented  in  writing  a  nd  shall  include  analyses  of  cost, 
service  and  estimated  revenues  of  all  prooosed  or  feasible 
alternatives  in  cases  where  it  is  deemed  by  the  manager  that 
such  alternatives  exist." 

and  Section  22  of  the  Charter  likewise  auoted  in  oart  here  reads  as 
follows: 

"Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  interfere 
with  ap  lointueuta,  ;r  motions,  comoensations,  disciplinary 
actions,  contracts,  requisitions  for  purchases  or  other 
administrative  rocon^endations  or  actijns  of  trie  chief  ad- 
ministrative officer,  or  of  department  heads  under  the  chief 
administrative  officer,  or  under  the  respective  boards  and 
commissions". 

It  is  quite  evident  from  a  reading  of  the  above  sections  of  the 
charter  that  the  Board  of  Supervisors  b       ower  to  >ass  an  ordinance 
of  the  tyoe  covered  in  nro  osnls  1  and  6,  and,  as  a  consequence,  they 
cannot  submit  these   roposals  to  the  electors  for  their  approval  or 
disapproval  as  orcvided  for  in  Section  179. 

(£)  The  2nd,  3rd  and  4th  proposals  all  concern  the  issuance 
of  oonds  and  are  discussec"  here  as  one  problem. 

Section  101  of  the  Charter  quoted  in  part  herewith  reads  as 
follov/s: 

"General  laws  of  the  State  of  California  authorizing  the 
incurring  and  establishing  the  orocedure  for  the  creation  1 
bonded  indebtedness  and  authorizing  and  establishing  the 
procedure  x'or  the  issuance  of  bonds  to  refund  indebtedness 
of  municipalities  in  force  at  tne  time  any  bonded  indebtedness 
is  created  or  refunded  by  the  city  and  county  shall,  except 
as  otherwise  provided  in  this  charoer,  be  applicable  to  the 
creation  of  bonded  indebtedness  and  the  issuance  of  refunding 
bonds  by  the  city  and  county." 

Section  4088  of  the  Political  Code  is  likewise  quoted  herewith 
as  follows: 

"Incurring  and  refunding  bonded  indebtedness:   Proceed- 
ings:  >uch  indebtedness  stall  be  refunded  or  incurred  in  the 
following  manner,  to-.. it: 
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"The  Board  of  Supervisor*  thereof  shall  by  order 
specify  the  purpose  for  w  hlch  the  Indebtedness  Is  to  be 
Incurred,  the  amount  of  bond*  which  they  propose  to  Issue 
the  rate  of  Interest  and  the  number  of  years  not  exceed- 
ing 40,  the  whole  or  any  part  of  said  bonds  are  to  run, 
and  shall  further  provide  for  submitting  the  question  of 
the  issuance  of  said  bonds  to  the  qualified  electors  of 
the  county  at  the  next  general  election..." 

From  a  reading  of  these  two  enactments  it  will  at  once  be 
determined  that  the  power  to  issue  bonds  is  not  in  the  Supervisors, 
and  that  they  cannot  propose  a  bond  issue  by  way  of  the  type  of 
ordinance  proposed.   Of  course  the  Board  of  Supervisors  may  by 
ordinance  place  a  bond  issue  on  the  ballot,  as  this  is  the  manner 
by  which  bond  issues  are  presented. 

(3)  The  remaining  proposal,  to-wit:  5,  would  require  a  Charter 
amendment  to  carry  it  into  effect.   Under  the  present  charter  the 
responsibility  of  handling  and  operating  the  transportation  facili- 
ties in  San  Francisco  is  in  the  Public  Utilities  Commission,  and 
any  change  such  as  proposed  here  would  require  an  anendment  of 
Section  121  wherein  this  power  is  set  forth. 

Article  XI,  Section  8  of  the  California  Constitution  provides 
the  manner  in  which  such  amendments  may  be  proposed: 

"The  Charter  of  any  city  or  a  city  and  county  may 
be  amended  by  proposals  therefor  submitted  by  the  leg- 
islative body  on  its  own  motion<ttH*and  the  election  there- 
on held  at  a  date  to  be  fixed  by  the  legislative  body  of 
said  city  in  not  less  than  forty  nor  more  than  sixty  days 
after  the  completion  of  the  advertising  in  the  official 
newspaper." 

From  a  reading  of  the  above  quoted  section  of  the  California  Con- 
stitution, it  is  evident  that  it  is  not  necessary  for  the  Board  of 
Supervisors  to  pass  an  ordinance  in  order  to  propose  an  amendment 
to  the  charter.   The  members  of  the  board,  if  they  see  fit,  may 
propose  proposal  5  to  the  electors  in  the  form  of  a  charter  amend- 
ment in  the  manner  provided  for  by  the  California  Constitution;  but 
please  note  that  such  amendment  could  not  become  effective  until  full 
payment  has  been  made  to  the  Market  Street  Railway  Co.   The  appro- 
priate language  of  the  charter  reads: 

"Section  119.1   Prior  to  payment  in  full,  as  herein 
provided,  of  the  cost  of  said  operative  properties, 
the  same  shall  be  operated  by  the  public  utilities 
commission,  *■**" 

Section  119.1  is  incorporated  in  the  Agreement  of  Purchase.  (See 
par.  3)  The  above  is  a  part  of  a  covenant  for  the  benefit  of  the 
seller.  (See  par.  9) 


In  view  of  the  foregoing  I  advise  you  that  proposals  1,  2,    3, 
4  and  6  cannot  be  placed  before  the  electors  in  the  manner  prescribed 
in  Section  179  of  the  Charter.   As  to  proposal  5  the  supervisors 
may  submit  this  to  the  electors  as  a  charter  amendment,  but  not  as 
a  proposed  ordinance  and  to  become  effective  only  after  payment  in 
full. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  Board  of  Supervisors 


UWJr. 


vm 


April  6,  1946 


SUBJECT:   INTERPRETATION  OF  CERTAIN  AGREEMENTS  BETWEEN  CONTRACTUS 
AND  ENGINEERS  AS  TO  OVERTIME.  MEANING  OF  TERM  ARMISTICE 
•;Y  DAY. 
Gentlemen: 

You  have  made  request  for  opinion  as  to  the  rate  of  wage  now 
prevailing  for  overtime  in  certain  crafts  designated  in  your  Proposal 
No.  5518,  under  the  title  of  Engineering  from  the  beginning  of  this 
title,  commencing  with  "Asphalt  Plant  Engineer"  and  continuing 
through  "Truck  Crane  Oiler". 

You  enclose  with  your  request  the  following: 

"1.   Agreement  dated  5th  day  of  May,  1945,  between 

Northern  California  Contractors  Association  and 
Operating  Engineers  Local  Union  No.  3. 

"2.   Letter  of  March  13,  1945,  from  Northern  California 

Contractors  Association  to  Operating  Engineers  Local 
Union  No.  3. 

"3.   Letter  of  May  11,  1945,  from  Operating  Engineers 

Local  Union  No.  3  to  Northern  California  Contractors 
Association. 

"4.  Telegram  of  March  22,  1946,  from  Operating  Engineers 
Local  Union  No.  3  to  Northern  California  Contractors 
Association. 

"5.   Letter  of  Civil  Service  Commission  to  the  Board  of 
Supervisors  dated  sometime  after  March  25,  1946. 

"6.  Two  check  stubs. 

"7.   Photostats  of  Engineers  News." 

You  request  that  the  opinion  given  be  based  upon  the  data  con- 
tained in  these  enclosures  and  that  the  determination  be  as  to 
the  rate  of  overtime  presently  required  between  the  parties  to  the 
agreement  above  referred  to,  as  modified  and  in  effect  at  the 
present  time.   It  is  assumed  that  the  answer  to  this  specific  re- 
quest becomes  also  the  answer  to  the  general  request  first  above 
quoted.  The  respective  parties  will  be  referred  to  hereinafter 
as  the  contractors  and  the  engineers. 

OPINION 

The  agreement  executed  May  5,  1945,  provides,  with  certain  ex- 
ceptions not  here  in  point,  as  follows: 
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"Double  time  shall  apply  on  all  time  before  8:00  a.m. 
and  after  5:00  p.m.  except  on  shift  work;  also  on  Saturdays, 
Sundays  and  the  following  holidays:   New  Year's  Day,  Decora- 
tion Day,  Fourth  of  July,  Labor  Day,  Admission  Day,  Armistice 
Day  (or  one  day  of  greater  national  importance,)  Thanksgiving 
Day  and  Christmas  Day." 

The  agreement  further  provides  as  follows: 

"This  Agreement  shall  be  effective  as  of  the  3rd  day 
of  May,  1945,  and  remain  in  effect  until  the  3rd  day  of 
May,  1946,  and  shall  be  renew? d  from  year  to  year  there- 
after, unless  either  party  to  this  Agreement  shall  give 
written  notice  to  the  other  oarty  of  a  desire  to  change 
at  least  thirty  (30)  days  prior  to  the  date  of  expira- 
tion of  this  Agreement. 

Unless  this  agreement  has  been  modified  br  terminated  by  some 
other  agreement  of  the  parties,  double  time  as  stated  is  now  re- 
quired by  it.   Unless  a  thirty  day  notice  has  been  given  as  above 
provided,  it  is  agreed,  in  the  absence  of  modification,  that  such 
double  time  shall  be  in  effect  until  May  3,  1947. 

The  answer  therefore  depends  upon  the  question  of  modification. 

The  agreement  is  not  modified  by  the  letter  of  the  Contractors 
to  the  Engineers,  under  date  of  March  13,  1945,  nor  by  anything  re- 
ferred to  in  the  letter,  because  the  letter  was  written  and  the 
events  transpired  at  a  date  before  the  execution  of  the  agreement. 
The  letter  is  r.levant  only  because  it  is  referred  to  in  the  reply 
of  the  Engineers  to  the  Contractors,  on  May  11,  1945.   This  re ply 
was  ^iven  and  accepted  six  days  after  the  execution  of  the  first 
agreement  and  modified  that  agreement,  as  to  overtime,  as  follows: 

"That  all  work  under  the  jurisdiction  of  the  International 
Union  of  Operating  Engineers,  Local  No.  3  in  the  area  covered 
by  our  Association  shall  be  started  and  completed  under  the 
terms  of  the  0PM-AFL  Agreement  which  limits  all  overtime, 
Holiday  or  similar  operations  on  the  basis  of  time  and  one- 
half.   It  is  further  understood  that  the  foregoing  procedure 
shall  be  applicable  as  covered  by  this  Agreement,  for  the 
duration  of  the  present  emergency,  which  term  is  defined  as 
until/Armistice  is  signed  or  until  Victory  Day  is  declared 
by  the  proper  governmental  agency  in  the  war  against  Japan  in 
which  the  United  States  is  now  engaged.   Thereafter  Local 
Union  No.  3  will  return  to  their  regular  recognized  hours 
and  other  working  conditions •" 

By  this  modification,  double  time  for  overtime  is  changed  to 
time  and  one-half  for  the  "duration  of  the  present  emergency". 

This  period  is  expressly  defined.  It  is  a  period  which  is  to 
continue  until  the  happening  of  either  of  two  events.  When  either 
event  occurs,  the  modification  shall  cease. 
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The  first  event  is  the  signing  of  the  Armistice.   The  second 
event  is  the  declaration  of  Victory  Day  In  the  war  against  Japan 
by  the  proper  governmental  agency.   These  were  descriptions  of 
future  events  and  were  descriptions  of  substance  only  and  are  not 
to  be  tested  by  the  actual  terminology  by  whioh  the  event  is  later 
designated. 

As  to  the  second  event,  the  President  of  the  United  States  by 
formal  proclamation,  stated  as  follows: 

"As  President  of  the  United  States,  I  proclaim 
Sunday,  September  2,  1945,  to  be  V-J  Day — the  day  of 
formal  surrender  by  Japan.   It  is  not  yet  the  day  for 
the  formal  proclamation  of  the  end  of  the  war  or  of  the 
cessation  of  hostilities." 

On  September  1,  1945,  the  Attorney  General  of  the  United 
States  advised  the  .'resident  that  recent  events,  including  the 
surrender  of  Japan,  did  not  terminate  the  basis  of  governmental 
power  of  numerous  statutes  effective  "in  time  of  war"  or  "during 
the  present  war",  or  other  like  expressions. 

But  the  effect  of  statutes,  as  discussed  in  opinions  of  the 
Attorney  Generals  of  the  United  States  and  of  California,  is  not 
the  question  here.   The  question  is  the  meaning  of  a  supplement 
to  an  agreement  between  orivate  parties.   Victory  Day  over  Japan, 
commonly  called  V-J  Day  was  declared  by  the  President,  the  head 
of  the  war  making  power  of  the  United  States,  as  September  2, 
1945,  the  day  of  the  formal  surrender  of  the  ememy.   i-or  the  pur- 
pose of  a  private  agreement,  the  President's  proclamation  of  V-J 
Dsy  was  most  assuredly  a  declaration  of  Victory  Day  by  a  proper 
governmental  agency. 

As  to  the  first  event,  however,  the  signing  of  the  Armistice, 
the  case  is  even  more  clear. 

The  Hague  Convention  of  1907  defined  an  Armistice  in  Article 
36  as  follows: 

"An  armistice  suspends  military  operations  by  mutual 
agreement  between  the  belligerent  parties." 

On  September  2,  1945,  at  Tokyo  Bay,  Japan,  an  "Instrument  of 
Surrender"  was  signed  by  representatives  of  the  EmpefPJ*  of  Japan, 
the  Japanese  Government  and  the  Japanese  Imperial  General  Head- 
quarters, by  their  command  and  on  their  behalf.  At  the  same  time 
and  place  it  was  formally  accepted  in  writing  by  the  Supreme  Com- 
mander for  the  Allied  Powers  and  their  individual  representatives. 

The  first  paragraph  of  this  document  reads  as  follows: 
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"e  hereby  proclaim  the  unconditional  surrender  to 
the  Allied  Powers  of  the  Japanese  Imperial  General  Head- 
quarters and  of  all  Japanese  armed  forces  and  all  armed 
forces  under  Japanese  control  wherever  situated, H 

The  signing  of  this  instrument  of  surrender  cannot  be  denied 
to  be  in  the  contemplation  of  the  phrase  "until  the  Armistice  is 
signed"  on  account  of  the  completeness  and  finality  of  Its  character. 

The  fact  that  the  surrender  agreement  was  more  sweeping  than 
may  have  been  expected  when  the  word  "armistice"  was  used  does  not 
rob  it  of  its  character  as  a  suspension  of  military  operations  by 
agreement  of  the  belligerents.   It  was  clearly  a  signing  of  an 
armistice  within  the  terms  of  the  agreement  of  the  Contractors  and 
Engineers. 

The  case  of  Kaiser  v.  Hopkins,  6  Cal.  (2)  537,  at  page  539, 
states  as  follows: 

"When  the  armistice  wan  effected  on  November  11,  1918, 
the  conflict  between  the  United  states  and  Germany-Austria  came  to 
an  end.   All  the  war  activities  ceased,  never  to  be  renewed. 
It  is  true,  as  argued  by  plaintiff,  that  we  were  technically 
at  war  until  July  2,  1921,  during  which  time  the  peaee  com- 
missioners negotiated  the  final  terms  of  settlement,  but  in 
the  minds  of  the  people  the  war  was  over." 

It  may  be  that  the  parties  did  not  at  once  ap -ly  the  termina- 
tion provisions  of  the  modification  agreement,  but  continued  to  act 
under  it.   This  doubtless  served  as  a  waiver  as  to  double  time  for 
the  oeriod  for  w  hich  time  and  one-half  pay  for  overtime  was  accepted, 
but  it  could  not  alter  the  written  agreement  of  the  parties  as  to  the 
future. 

On  March  22,  1946,  however,  the  termination  provision  was  defin- 
itely put  into  effect  by  the  Engineers1  telegram  to  the  Contractors. 
This  telegram  was  as  follows: 

"PLEASE  BE  ADVISED  VICTORY  DAY  IN  THE  WAB  AGAINST  JAPAN 
HAVING  PASSED  AND  GONE  THE  REGULAR  RECOGNIZEE  HOUR?  AND  OTHER 
.  ORKING  CONDITIONS  IN  THE  CONTRACT  ^ET'EEN  INTERNATIONAL 
UNION  OF  OPERATING  ENGINEERS  LOCAL  UNION  NO.  3  SAN  FRANCISCO 
CALIFORNIA  AND  THE  NORTHERN  CALIFORNIA  CONTRACTORS  ASSOCIA- 
TION MADE  AND  ENTERED  INTO  01  THJ  "rlFTH  DAY  Of  JAY  1945  SliALL 
BECOME  EFFECTIVE  AS  OF  12:01  P.M.  TONIGHT  AND  YOUR  ATTENTION 
IS  PARTICULARLY  DIR  CTED  TO  SUBSECTION  FOUR  SECTION WEN^  OF 
SAID  CONTRACT  WHICH  ROVIDIS  FOR  DOUBLE  TltfE  ON  ALL  ,<0RK  BEFORE 
8  A.M.  AND  AF'"ER  5  P.M.  EXCEPT  SHIFT  A'ORK  AND  ALSO  ON  SATURDAYS 
SUNDAYS  AND  HOLIDAYS  RECOGNIZED  IN  THE  AGREEMENT . " 
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V.hether  overtime  is  being  paid  on  this  basis  at  present  is 
not  Important  as,  under  the  agreement,  it  is  a  legal  obligation, 
enforceable  on  the  basis  of  double  time,  and  there  is  no  data 
indicating  a  current  waiver  of  it. 

You  are  therefore  advised,  on  the  basis  of  the  data  submitted 
by  you,  that  the  overtime  provision  t  -acted  in  the  agreement  of 
May  5,  1945,  is  now  in  effect  between  the  parties  thereto. 

Respectfully  submitted, 


CITY  ATTORNEY 
To:   Board  of  Supervisors 
WP 


*Vf 


April   9,    1046 
J&CI  TO  C      INTO  A 

IS   NO  SALARY 
STANDARD IZATi  ffl   THE    PROMOTIVE   CLASSIFICATION 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows j 

'*  .0  are  i       pt  of  a  'Request  for  Certif ication  to 
Permanent  Position'  to  tne  position  of  II403  Public  Ser- 
vice director,  i.ayor's  office,  at  a  salary  of   39b  per 

mont'.i. 

ovided  for  tuis  position  by  appropriation 
ordinance  for  tua  current  year  is  $375  par  mo  :  .   The 
reason  stated  to  justify  a  salary  in  excess  of  the  budgeted 
sal. 

"To  provide  correct  salary  for  tineas  J.  Kane  wuo  is  to  be 
appointed  to  tns  above  position  and  is  now  receiving  a  salary 
equivalent  to  the  entrance  salary  of  this  position.  In  accord- 
ance with  Salary  Ordinance  (Bill  3767  Ordinance  3570  amendment) 

li  entitled  to  enter  this  promotive  classification 
at  the  salary  Immediately  in  excess  of  the  salary  received 
.  ior  to  appointment  to  promotive  classification. 

e  provisions  of  tne  annual  salary  ordinance  (Bill  5767 
Ordinance  3570  amendment)  referred  to  in  the  above  quotation 
-s  follows:  (See  section  1.5  of  the  annual  salary  ordinance) 

V   loyee  appointed  to  a  position  in  a  promotive  classi- 
fication who  received  in  nis  former  position  a  salary  equal 
to  or  more  than  the  entrance  salary  provided  under  the 
salary  standardization  schedules  for  such  pr o:iot i'voTTa s  s  1  - 
■fie  ter  such  promotive  classification  at  that 


■alary  standardisation  schedule  pursuant  to  the  provisions 
of  section  151  of  the  charter  has  been  fixed  for  this  position 
by  the  iioard  of  Supervisors.  Tne  budgeted  salary  for  the  cur- 
rent year  is  as  recommended  by  the  appointing  officer  pursuant 
to  your  opinion  of  June  S,  1945,  in  ml  1  t  where 

no  salary  standardization  schedule  exists  the  salary  or  wa<je 
rate  for  such  unstandardized  positions  shall  be  as  roco^uaended 

e  officer,  board,  or       -ion  having  appointing  power 
for  .      )3 It ions  and  as  fixed  by  the  budget  and  annual  salary 
ordinance. 

"The  opinions  shioh  you  hart  Issued  subsequent  to  June  8,  1945 
Inter pre      our  opinion  of  that  date  are  not  In  point  In 
respect  to  t.xe  instant  case, 

j  commission  desires  your  opinion  as  to  the  legality  of  the 


"proposed   salary,   and  particularly  as   to  tue   following 
questions: 

"1.      Can   the   provisions   of   section  1.5   quoted  above  be 
constraed  to  authorize   salary   increments  which  are   not 
authorized  under   the   quoted  provisions    since   the   authority 
extends   only  to  salaries  which  are  a   part   of   and   included 
in  the   salary  stt  .ation  ■<  -3? 

"2.      If   so,    in  unner   can  we   determine  what    is    the 

'salary   fixed  for    such  promotive   class    in  t;.e    gc   odules    of 
compensation  which   is    Immediately   in  excess    of    the   salary 
vhloh  thft   eaiployee  received  prior  to   his   appointment   to   such 
promotive   classification*    inasmuch  as   the   salary  for   the 
promotive   class   is   not  a   part   of    or    Included   In  the   salary 
standardization  schedules." 


OPINION 


Answer   to  question  1 


Reference   is   made   to  bill  37  57,    Ordinance   3570  ft men  action 

1.5   of  the   Annual  Salary   Ordinance    (i_ill   3510   Ordinance   3313)    which 
Is   quoted    in  your  request  for  an  opinion.      This    Is   the   only  section 
of  the  Annual  Salary   Ordinance  which  deals  with  compensation  upon 
promotion.      It  should  be   noted  that   the   provisions   of   this   section 
;jrantin£   to  an  employee  upon  promotion  a   salary   immediately   in  excess 
of  the   salary  received  by  the   employee   prior   to   his  appo I  to 

such  promotive   classification  where   the  employee   received   in  his 
former   position  a   salary  equal   to  or    ^>ore   than  thenentrance   salary 
provided  under   tne   salary  standardization  schedules   for   such  promotive 
classification  applies    only  where   there    is   a   salary   standardization 
schedule  for   such  promotive   classification. 

In  the    instant   case,    the   position  to  which  Lueas    J.    Zane   is   to 
be  appointed,    11405   Public  Service  director,    mayor's    office,    is   a 
position  created  after   tae   adoption  of   the  Salary  Standardization 
Ordinance    in  1943  and  therefore   the   salary  for  that   particular 
classification  was   not   included   in  the   schedules   of  compensation  in 
that   ordinance. 

Section  151   of   the   Charter  provides    "that   the   civil   service 
commission  shall  from  tine   to  t.'.    i  ;are   ar.c  o  board   of 

supervisors   and  the  board  shall  adopt  amendments    to  ti.e   sc.  edule   of 
compensations   wnlfth  are   necessary   to  cover  ftng    new  clt  II  _^  xcations 
added  by  the   civil   service  commission."  provision  requires   that 

subsequent   to  the  adoption  of   thfl  SftlftX  _zatior  ice 

amendments   to  the   scnedules   of  compensation  be  adopted  to  cover   new 
classifications   which  may  be  created. 

The   new  classification  N4G3   lublic  Service  director,    ..ayor's 
Office  was   created   In  the  budget  adopted   ot  1,    1945  by  the  board 

of  supervisors.      As   this   position  was   created  after  April   1,    1345  any 
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amendment  to  the  Salary  Standardization  Ordinance  to  cover  this  new 
class  If IcuLion  would  not  have  become  effective  until  July  1,  1946. 
If  such  amendment  were  adopted  now,  which  Is  after  April  1,  1946,  It 
would  not  become  effective  until  July  1,  1947. 

You  are  advised  tnerefore  that  as  there  Is  no  salary  standardiza- 
tion schedule  for  the  position  N403  Public  Service  Director,  mayor's 
Office,  Sao t ion  1.5  of  the  annual  salary  ordinance  is  not  applicable 
in  the  instant  case,  and  ti.ut  therefore  there  is  no  provision  author- 
izing Mr*  Kane  to  enter  the  promotive  classification  at  a  salary  other 
than  the  entrance  salary  for  such  classification. 

I  realize  that  the  effect  of  this  opinion  causes  an  extreme  in- 
justice but,  under  the  circumstances,  there  appears  to  be  nothing  that 
can  be  done  to  rectify  this  condition.   It  is  suggested,  however,  that 
thought  be  given  to  t:  e  possibility  of  amending  Section  1.5  of  the 
annual  salary  ordinance  so  as  to  provide  that  wnere  a  new  promotive 
classlf icatlon.  is  created,  an  employee  appointed  to  such  classification 
who  received  in  his  for.ior  position  a  salary  equal  to  or  more  than  the 
entrance  salary  provided  for  the  new  classification  shall  receive  the 
Increment  to  which  he  would  be  entitled  if  the  salary  for  the  new 
classification  ware  eta  .daruized.   A  similar  provision  might  be  in- 
cluded in  the  annual  salary  ordinance  for  the  coming  year  so  as  to 
avoid  the  inequity  which  has  arisen  in  the  instant  case. 

Answer  to  laestlon  2. 

3stion  1  is  in  the  negative  no  answer  is 
required  to  Question  2. 

Respectfully  submitted, 

CITY  ATTORNEY 


LSM 


To:  Civil  Service  Commission 


37^3 


April  11,  1946 
subjlct:  :     DM?  contr/»-      meu  of  civil 

iPLOYMKNT 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows* 

nAt  Its  masting  on  !iarcn  27,  1946  tha  Civil  Service 
Commission  considarad  a  letter  dated  Garcia  21  from  the 
Civil  Service  building  Maintenance  Union  In  w;.ici:  tne 
union  protests  tne  proposed  contract  with  tne  American 
Building  Maintenance  Company  for  tna  cleaning  <^f  street 
cars.   Tna  union  in  ita  communication  refers  to  a  requisi- 
tion for  Purchase  Order  I  o.  37l?7  by  the  Municipal  Railway 
dated  YiSrch  13.   fte  are  enclosing  a  copy  of  the  letter  by 
the  union  in  reference  to  tnis  matter. 

"We  have  also  roooived  communications  dated  LJarch  28 
from  the  Council  of  Municipal  Employees  of  San  Francisco, 
and  San  Francisco  City  and  County  Employees  alao  protesting 
the  contracting  by  the  Public  Utilities  Commission  for  the 
cleaning  of  street  cars.   Copies  of  these  communications  are 
also  enclosed. 

n Inasmuch  as  this  matter  has  not  been  brought  offici- 
ally to  the  attention  of  tue  commission  before,  Ian  directed 
by  the  commission  to  call  your  attention  to  your  opinion  dated 
October  5,  1941  directed  to  the  Controller  in  which  you  advised 
that  operations  involving  continuous  service,  such  as  jani- 
torial service,  :iay  not  be  performed  by  private  contractora. 
It  ia  the  belief  of  the  cornuission  that  the  propoaed  contract 
for  the  cleaning  of  street  cars  is  a  continuous  service  and 
therefore  the  contract  for  this  service  would  be  contrary  to 
the  views  expressed  by  you  in  your  opinion  of  Jctober  3,  1941. 

"I  am  also  directed  to  aay  that  there  is  in  existence  a 
list  of  eli<jibles  for  limited  tenure  appointment  to  the  posi- 
tion of  car  claansr,  which  Is  the  classification  heretofore 
perfoi       ase  services,  and  there  are  at  tne  present  time 
some  90  persona  eligible  for  appointment  for  this  service. 

"Will  you  be  jood  •neugh  to  adviae  the  commission  If  the 
proposed  contract  .nay  be  loyally  executed." 

2  Z 11 1  21 

Section  142  of  the  Charter  reads  in  part  aa  follows: 

"All  positions  in  all  departments  and  officea  of  the 
city  and  county,  including  positions  created  by  laws 
of  the  State  of  California,  where  tne  compensation  is 
paid  by  the  city  and  county,  shall  be  included  In  the 
classified  civil  service  of  the  city  and  county,  and 
shall  be  filled  from  ll3ts  of  eligible*  prepared  by  tne 
civil  service  commission," 


Under   the  provisions   of  Che  Caarter,   employeea   of   the   Public 
Utilities  Commission  are  »_;iven  a  Civil  Service  status   and  hence 
come  under  the  aeotions   of  tue  ciiarter  ^ovemin,;  Civil  Service 
employeea.     A  car  cleaner  la   a  classification  under  the  Civil  Service 
Co-omission  for  employment  by  the    Public    utilities  Commission  to  per- 
form the  duties   of  cleaning  street  cara  daily. 

In  my  opinion  dated  October  3,   1341,    I  used  the  following 
language: 

"Janitorial   r.ork   la   work  thiat    is   ordinarily  done   each  fl~y  and 
has   for  mar../  years  been  cono   each  year  by  employees   of   tiie  olty. 
Under  t  -.  isions   of  the  Charter,   these  employees  are  all  subject 

to  the  civil  service  regulations   of  the  Charter,  and  to  permit  that 
particular  work  to  be   1st   out  under  contract  would  be  doing  violence 
to  these  civil  service  provisions;    in   athav  words,    it  would  be  per- 
mitting a  department  to  let  a  contract  which  would  do  away  with  civil 
service  employees  who,   without   tub   eon tract,    would  be  entitled  to  do 
the   particular  work  provided  for   in  the  contract." 

T;:is   len  uaxje   is   pertinent   I -.re   since   the   cleanln::   of  street  cars 
is   likewise  a  daily  act  and  a  group  of   Civil  Service  employees  are   now 
engaged   in  performing   this   work.      If   the  above   contract   wore   <nade   it 
would  acco  ..tioal  results  have  Indicated  and  cri- 

ticised  in  my  previous   opinion. 

The  Biatrial  Court   of  Appeals   of  the  State  of  California  had  a 
similar  problem  before    it   in 

Stockfc^rger  v.    i.llc-j,    SI   Qui.    .^.    (£u)'  at   g 

wherein  Artie  Jo  XXIV  or  the  California  Constitution  is  construed.  I 
am  quoting  from  that  case  a  portion  of  the  Court1 s  decision  which  I 
feel   is  apropos    to  this   point: 

"■.f-vl1  -.t   the   work  was   continuous. 

rather  "than  Tniei'i.-.lttJnt,    ~i»r  jtv.cr.t   rnt:.er' 'tii/an  ;;  y , 

general    ?t.i    or   i~            .  -  _"  ',    not    c  rJt..f  "c    nTTal   lr.    lis   .a^t, 
unskilled  ratner  "t^an      t  \ily  technical,   a   type    of  s-jrvlco 
a.lrescij    ^carrormed  by  e.ro levees     •nc.ei-   civil   sarvTco   in  otner 
departments   of   tne   stcte, . '' 

Again  in 

l/tate  Oorapensatlo.                      id  v.               ,       .ley 
g  cal.    (So)    125  at  lSs' l i 

the  Supreme  Court   of  the   State  made   the   following;   statement: 

"It  cannot  be   av.ccesofulycontended   tUat   the  mere   fact  that 
tae  appointing  powor  enters    into  a   contract  under  tne   terms 
of  w.nich  the   one   rendering   the  services    is  designated  as  an 
'Independent  contractor*   rat  an  an    'employee'    necessarily 

removes   such  contract  for  services   from  the   operation   of 
civil   servico.      !  ere   undoubtedly    is   a  field   in  which  state 
agencies   nay  enter   into  contracts   with   Independent   contractors. 
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at   the   true   toot   ll    not  rson   is  iin    •independent 

contractor1    or  an    »o  iployoo',   but  whether  tne  services   con- 
tracted for,    whether  temporary   or  permanent,   are   of  such  a 
nature   that  thoj    could  he  periormed  by  one  selected  under  the 
provisions   of  civil  service.      if   tae  services   could  be  so  per- 
formed Ln   our  opinion  i  t    is   .isndatory  upon  such  appointing 
powor  to  proceed  ln  accordance  with  the   provisions   of  the 
Constitution  and  statute  above  summarised. " 

Therefore,   from  a  reading  of   the  Charter,    ay  previous   opinion, 
California  Court's  decisions,    the   special   circu-rtstances   of  this   par- 
ticular case,    and   t.;e   statement    In   your  requost   that   you   hsve  at 
present  a  list  of  llraited  tenure  appointees   to  a  position  classified 
as   car   cleaners,    I  advise  ^ ou  that    the   proposed  contract   may  not  be 
legally  executed. 

Keapoctfully  submitted, 


CITY  ATTOP   - 


To:   Civil  Service  Coraalesion 
BJWJnlf 


57* 


April  11,  1946 


SUBJECT:   AUTHORITY  OF  THE  CITY  AND  COUNTY  TO  CONDEMN  PROPERTY  AS 

a  '    ujton 

Dear  Sir: 

This  office  Is  In  receipt  of  a  request  for  an  opinion  as  to 
whether  the  City  and  County  of  San  Erancirco  may  condemn  property 
as  a  site  for  a  ^armors'  Market. 

OFIHION 

Section  1238  et  seq.  of  the  Code  of  Civil  Procedure  outline 
the  uses  for  which  the  right  of  eminent  domain  may  be  exercised. 
There  are  twenty-two  uses  mentioned  in  this  section.   The  Legisla- 
ture, in  1945  adoed  Section  1238.1  (Stats.  1945,  nh.  649,  Par.  1) 
permitting  the  right  of  eminent  domain  to  be  exercised  for  the  pur- 
poses of  off  street  parking.   Section  1239.2  was  added  by  Stats. 
1945,  ;h.  1242,  -ar.  1  for  the  purpose  of  acquiring  air  easements 
to  protect  the  approach  of  airports.   T-ectlcn  1239.4  was  added  by 
Stats.  1945,  Ch.  1242,  Par.  2  for  the  purpose  of  acquiring  land 
adjacent  to  the  airport  for  the  purpose  of  protecting  the  approach 
to  the  airport,   "here  is  no  provision  v-hereby  a  municipality  may 
condemn  property  for  a  site  for  a  > armers '  Varket. 

In   the  case  of  City  of  Los  Angeles  v.  Xoyer,  48  Cal.  App.  720 
wherein  the  City  of  Los  Angeles  attempted  to  condemn  property  for  a 
warehouse  at  a  time  wnen  the  statutes  did  not  permit  condemnation 
for  this  purpose,  the  court  used  the  fol lowing  language  on  Page  725: 

"A  grant  of  the  power  of  eminent  domain,  which  is 
one  of  the  attributes  of  sovereignty  most  fraught  with 
the  possibility  of  abuse  and  injustice,  will  never  ">ass 
by  implication,  and  when  the  power  is  granted,  the  extent 
to  which  it  may  be  exercised  is  limited  to  the  express 
terms  or  clear  implication  of  the  statute  in  w  hich  the 
grant  is  contained.   A  municipal  cor. oration  ha3  no  in- 
herent power  of  eminent  domain,  and  can  exercise  it  only 
when  pxnressly  authorized  by  the  legislature." 

This  additional  language  on  Page  727  quoting  approval  from  the  case 
of  City  of  Tacoma  v.  State,  4  'Aash.  64: 

"•»HH»the  exercise  of  the  power  of  eminent  domain  it 
so  hi^rh  and  oeculi?  r  a  thing  that  nothing  less  than  an 
act  of  the  le  gislature  of  a  state  can  support  it,  and 
that  act  must  not  only  confer  the  power,  but   resoribe 
the  method  by  which  It  is  to  be  done.   This  statement 
would  apply  were  there  no  requirement  of  conformity  to 
the  general  law,  but  with  the  requirement  in  the  same 
act  which  confers  the  power  the  rule   is  doubly  binding. 
Because  the  constitution  permits  certain  cities  to  frame 
charters  for  their  own  overnment  is  no  sufficient  reason 
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for  their  assuming  «  branch  of  the  sovereignty  of  the  state 
which  has  no  element  of  muni oi pal  government  in  it,  and 
the  provisions  of  the  charter  must  therefore  be  held  void. 
Says  Judge  Cooley,  in  his  Constitutional  Limitations  (page 
653):   'The  right  to  appropriate  >rivate  property  to  >ublic 
uses  lies  dormant  in  the   state  until  legislative  action  is 
had,  pointing  out  the  occasions,  the  modes,  conditions,  and 
agencies  for  its  appropriation.'" 

In  Lonegan  v.  City  of  roe  Angeles,  109  Cal.  A  :j.  677,  the  court 
held  that  a  judgment  would  be  void  should  a  municipal  corporation 
obtain  such  a  Judgment  through  eminent  domain  proceeding  for  a 
use  not  authorized  by  statute. 

..e  find  the  following  lanc;uaPie  on  Nflt  683: 

"In  7  California  Juris orudenoe,  yage  584,  the  text 
on  the  subject  of  jurisdiction,  reads:   'Jurisdiction  is  the 
ocwer  to  hear  and  determine;  and  Jurisdiction  of  a  particu- 
lar case  is  the   owor  to  hear  and  determine  that  case' •  That 
the  trial  court  had  Jurisdiction  to  hear  and  determine  the 
cause  before  it  in  the  action  against  keyer  et  al.,  being 
an  eminent  domain  proceeding,  can  scarcely  be  questioned. 
That  it  had  no  authority  to  enter  the  judgment  which  it  eld, 
clearly  appears  from  an  inspection  of  section  1258  ol  the 
Code  of  Civil  Vrocedure  as  it  tneri  read  »<»>£■ 

"11  what  we  have  said  is  ccrrect,  then  the  argument 
of  respondent,  based  upon  the  text  set  forth  in  15  Calif- 
ornia Jurisprudence,  oage  57,  has  nc  application.   It  is 
there  said:  * Neither  the  doctrine  of  laches  nor  the  statute 
of  limitations  has  any  a  licatlon  to  an  attack  upon  a  judg- 
ment void  for  lack  of  jurisdiction,  the  rule  in  this  res- 
pect being  different  from  that  governing  relief  f r .m   a 
judgment  which  is  merely  voidable  for  fraud  or  similar 
ground  .   The  court's  power  to  vacate  a  judgment  or  order 
void  on  its  face  is  not  extinguished  by  lapse  of  time,  but 
may  be  exercised  whenever   the  matter  is  brought  tn  its  at- 
tention. '   Nor  do  we  need  to  question  the  rule  set  forth 
in  the  samo  volume  of  California  Jurisprudence,  page  49, 
reading:  'Generally  speaking,  if  a  judgment  is  void,  it  is 
subject  to  collateral  attack.   It  has  been  said  that  'A 
Judgment  absolutely  void  may  be  attacked  anywhere,  directly 
or  collaterally  whenever  It  presents  itself,  either  by  parties 
or  strangers.   It  is  simply  a  nullity,  and  can  be  neither  a 
basis  nor  evidence  of  any  right  whatever'". 

See  also  10  Cal.  Jur.  page  313. 


You  are  therefore  advised  that  the  City  and  County  of  'an 
l'ranoieco  has  no  authority  in  law  to  condemn  property  as  a  site 
for  a  farmers'  Market. 

..espeetfully  submitted. 


CITY  ATTORNEY 
To:   Chief  Administrative  Officer 
RJB 


lit 


April    11,    li>46. 

Re i  Superior  Court  Reporters;  Salary  basis. 

Pear  Judge  aurphyr 

I  have  your  letter  of  arch  15,  li*4o,  relative  to  certain  etn« 
ployees.  Including  court  reporters  attached  to  the  Superior  Court, 
Your  letter  reads  as  follows; 

"by  an  amendment  to  Section  2bl-b  ol  tiie  Code  of 
edure  of  the  State  of  California,        om- 
ber  16,  1946*  the  official  court  reporters  oi  kl  e  .  u- 
perlor  Court  of  the  .trie  of  c-  lifor*  a,  In  and  ( 
City  oad  County  if  I     I   cJsco,  were  placed  on  u  regu- 
lar salary  besls,  being  oaid  as  all  other      I  a    - 
ployees  froir.  the  treasury  oi  this  city  tmC   county. 

see  court  reporter?  arid  also  tire  employee* 
the  oil  ice  of  the  Secretary  of  the  it  are 

the  only  employees  of  this  city  a.       by  who  do  n  t 

I  under  the  present  I.etlreme    i  . 

".hoy  have  reque       at  I  solicit  your  &ood  0 
cos  in  dete.        the  procedure  necessary  for  them 
to  bee owe  eligible  under  the  Retirement  Act," 

is  Is  not  the  first  time  that  t:.is  particular  question 
has  been  before  jie.  *\n   iar  back  as  February  23,  1U32,  I  gave  to 
the  Retirement  Systc-n  ,y  opinion  tuat  the  I  ecretary  of  the   u  rr- 
lor  Court  and  the  attaches  of  his  office  were  not  subject  to  the 
netlreaent  Systeu.    1    think  tnere  Is  ample  authority  to  support 
this  conclusion. 

As  you  well  know,  our  Charter  is  framed  under  the  provi- 
sions of  Sections  0  and  8-1/6  oi'  Article  XI  of  the  Constitution. 
It  is  definitely  set  forth  In  taction  3-1/2  as  folio 

"It  shall        etei  t  In  any  c  ued 

in  accordance  with  t       vis  lout  of  thio  section, 
or  section  eight  of  this  article,  for  any  city  or 
consolidated  city  and  county,  ■       ary  autnority 
is  hereby  granted,  subject  only  to  tne  restrictions 
of  this  article,  out 

ore  to,  tne  manner  in  which,  the  I ch, 

the  ti ,'.«8  at  which,  and  the  tcr         .  ch  the 
seversl  county  and  municipal  o        and  employees 


whose  compensation  1.  city  or  city  and 

judges  of  the  su  ,   ull 

be  elected  or  appointed,  -nd  for  their  recnll  and  re- 
moval,  and  for  their  coin  ensation,  end  for  t  ■      er 
of  de;  tit.es,  clirkr  anc       employees  tbf  t  esch 
shall  nave,"  etc. 

I  think  this  .rovislon  applies  only  to  city  and  county  offi- 
cials      loyees.    Cou:       . terb  and  sttac  es  of  the  secretary 
of  the  superior  court  are  M      -lty  nor  county  employees,  rut 
is  tier   art  01         lc!al  system  of  the  State  \t  (  a. 

Sec       .      ,  .   .    wherein  the  court  said: 

DM  secretary  of  the  superior  court  Is  not  an 
ofllcer  oj  y  or  an  attache  connecte 

a  county  office  within  the  meaning;  of  section  7  1/2 
oi  ci  tide  XI   ol    the  constitution,  authorising  I 
I nming  of  c  a  nasal 

of  k      visions  af  charter  ltsei  . 

I  be  1  eve  it  goes  without  the  dan«.  ction  t 

If  the  secretary  is  not  an       r  or  an  aa  lo^r.  ,  is 

deputies  come  within  tne  same  category. 

I  further  direct  your  attention  to  v. 

,        -.  41C,  wherein  the  court  held  tnat  the  juvenile   ro- 
bation  officer  uus  not  a  county     (  r  and  was  not  subjec  \,o   the 
retirement  system  of  the  Git 
decision  to  a  large  exteot  was  bas-        the  fact  .-as 

rovislon  in  the  then  existing  city       I  for  a  probation  of- 
ficer: but  after  tho  ado.tlu,,  ul  the  present  cnarter  the  matter  was 
again  ts^en  to  the  Supreme  Court  and  the  -ecieion  Is  reported 
201    »  at      470 ,  . 

COL  a    last  art 

foil- wed  the  doctrine  laid  ilown  in  the  former  case  i         .finite 
ly  that  the  general  laws  of  tne  state  were  not  superseded  by  the  re- 
tirement provisions  of  the  iia.        sco  •  arter,  and  that  the  pro- 
bation oificer  could  not  be  co  I  ire  when  he  attained 
a^e  of  seventy  years,  as  provided  in  the  c  arter  for  ordinary  e m- 
ployees. 

I  am  oi  ti*e  opinion,  ttaare     , 
attaci.e«  of  tne  secretary's  office  are  part  of  the  j  ■« 
of  the   tate  of  California  an.  are  nu ;.  eunject  to  legislation  c 
taii.ee  lr;  tie  freeholders' 

You  ask  me  to  state  how  this  condition  can  be  i      ed. 
Frankly,  I  must  admit  tj  at  u  .nor  the  existing  co  *l 
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provisions  I  do  not  know  how  It  csn  be  remedied,  but  I  think  that, 
un  er  t he  language  contained  In  the  esse  of  NO  L  v.  LKWIS  end  In 
the  two       <  cases,  the  constitution  would  first  have  to  be  amend' 
ed  to  the  end  that  It  woul      so   or  that  the  charter  might  regu- 
late subordinate  officers  of  the  superior  court. 

I  am  sorry  that  I  cannot  be  of  more  help  to  you  at  the  present 
time,  but  if  there  should  be  any  contemplated  legislation  presented 
to  the  people  to  amend  the  constitution,  I  shall  be  very  hap.  y  to 
do  my  part  to  the  end  that  the  employees  which  you  mention  can  re- 
ceive the  same  consideration  that  is  e~lven  to  an  ordinary  employee 
of  the  city  and  county. 

Respectfully  submitted, 


City  attorney. 


iward  P.   Mwvny, 
eliding   Judge   of    tue  Superior  Court, 


JJ    »1 


$m 


April   17,    1946 

SUBJECT:      EISChlMINATION  BECAUSE    OF  RACE,    CREED   OR  COLOR. 

Dear  Sir: 

This  office  Is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

"Attached  hereto  please  find  copy  of  proposed  ordinance 
to  prevent  discrimination  on  account  of  race,  color,  creed 
or  national  origin  in  public  works  under  private  contract. 

"This  matter  is  referred  to  you  by  the  Judiciary  Committee 
with  the  request  that  you  examine  into  the  subject  and  de- 
termine whether  or  not  such  an  ordinance  is  necessary  to 
accomplish  the  purpose  set  forth  therein  or  whether  charter 
provisions  presently  extant  are  broad  enough  in  scope  to 
provide  against  such  discrimination." 

"The  two  sections  of  the  ordinance  involved  read  as  follows: 

"Section  1.   It  shall  be  unlawful  for  any  Department  of  the 
City  and  County  of  San  Francisco,  or  any  city  and  county 
official,  his  agent  or  employee,  for  or  on  behalf  of  the  City 
and  County  of  San  Francisco,  involving  any  public  works  of 
the  City  and  County  of  San  Francisco,  to  refuse  to  employ  or 
to  discharge  any  person,  otherwise  qualified,  on  account  of 
race,  color,  creed,  national  origin  or  ancestry;  to  discrimi- 
nate for  the  same  reasons  in  regard  to  tenure,  terms  or  con- 
ditions of  employment;  to  deny  promotion  or  increase  in 
compensation  solely  for  these  reasons;  to  publish  offer  of 
employment  based  on  such  discrimination;  to  adopt  or  enforce 
any  rule,  or  employment  policy  which  discriminates  between 
employees  on  account  of  race,  color,  religion,  national  origin, 
or  ancestry;  to  seek  such  information  concerning  any  employee 
as  a  condition  of  employment;  to  penalize  any  employee  or 
discriminate  in  the  selection  of  personnel  for  training,  solely 
on  the  basis  of  race,  color,  religion,  national  origin  or 
ancestry. 

"Section  2.   All  contracting  agencies  of  the  City  and  County  of 
San  Francisco,  or  any  department  thereof,  shall  include  in  all 
contracts  hereafter  negotiated  or  renegotiated  by  them  a  pro- 
vision obligating  the  contractor  no;  to  discriminate  against 
any  employee  or  applicant  for  employment  because  of  race,  creed 
color  or  national  origin  and  shall  require  him  to  include  a 
similar  provision  in  all  sub-contracts." 

OPINION 

I  have  your  letter  concerning  the  request  of  the  Judiciary  Committee 
with  regard  to  whether  a  proposed  ordinance  to  prevent  discrimination 
in  employment  should  be  passed.   I  particularly  note  that  your  letter 
asks  whether  such  an  ordinance  is  necessary  to  accomplish  the  purposes 
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sat  forth  therein. 

Section  7  of  the  Charter  which  deals  with  the  qualifications 
of  officers  and  employees  apparently  takes  care  of  the  matters  men- 
tioned in  Section  1  of  the  proposed  ordinance  since  Section  7  pro- 
vides for  the  qualifications  of  officers  and  employees  and  does  not 
discriminate  on  the  basis  of  race,  color,  creed,  national  origin  or 
ancestry. 

The  matters  contained  in  Section  2  of  the  proposed  ordinance  are 
taken  care  of  by  Section  1735  of  the  California  Labor  Code  which  reads 
as  follows: 

"Section  1735:   Race,  color  or  religious  discrimination: 
Penalties.   No  discrimination  shall  be  made  in  the  employ- 
ment of  persons  upon  public  works  because  of  the  race, 
color  or  religion  of  such  persons  and  every  contractor  for 
public  works  violating  this  section  is  subject  to  all  the 
penalties  imposed  for  a  violation  of  this  chapter. 
(Added  by  Stats  1939,  ch  643,  Sec.l,  p  2068.)" 

See  also  Sec.  1720  and  Sec.  17k51  of  Labor  Code. 

In  view  of  the  foregoing,  it  is  apparent  that  It  is  unnecessary 
to  pass  the  ordinance  because  such  ordinance  would  not  accomplish 
anything  more  than  is  already  taken  care  of.   Moreover,  it  appears 
that  since  the  State  has  seen  fit  to  legislate  on  the  subject,  tae 
latter  subject  matter  is  no  longer  one  for  local  legislation,  but  it 
Is  a  matter  of  state-wide  regulation  and  control  and  therefore  not 
subject  to  local  ordinance. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  Judiciary  Committee 
Board  of  Supervisors 


TAD 
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April  17,   1946. 


SUBJECT:      Vacation,   whether   Proposed  amendment   of 

Charter     action  153  would  iiave  Curaulutive 
effect. 

Gentlemen: 

You  have  ade  request  for  an  opinion,  as  follows: 

"  ill  you  kindly  examine  the  draft  of  proposed 
amendment  of  oection  153  of  the  Jharter,  relating  to 
leaves  of  absence  and  advise  the  Police  Comm.ssion 
whether  or  not  the  deletion  of  the  black-face  language 
in  brackets  at  the  end  of  the  fifth  (5th)  paragraph 
would  mean  that  if  the  proposal  were  adopted  by  the 
people  and  ratified  by  the  legislature,  members  of  the 
i olice  epartment  returning  from  'military  leave1  or 
'war  effort  leave',  would  be  entitled  to  two  weeks 
vacation  for  each  year  they  were  on  leave  of  absence, 
pursuant  to  the  provisions  of  said  section  153." 

The  paragraph  of  section  153  to  which  you  refer  reads  as 
follows: 

y  ofi'icer  or  employee  on  military  leave,  who 
prior  to  such  leave,  has  been  appointed  to  a  permanent 
position  in  the  city  and  county  service,  shall  be  en- 
titled to  resume  such  position  at  the  expiration  of  his 
leave,  and  in  determining  and  fixing  rights,  seniority, 
salary  and  otherwise,  which  have  accrued  and  shall  in- 
ure to  the  benefit  of  such  officer  or  employee,  the 
term  of  nilitary  leave  shall  be  considered  and  accounted 
a  part  of  his  service  under  the  city  and  county  (except 
that  such  military  leave  shall  not  be  considered  nor 
counted  in  the  computation  of  sick  leave,  vacation  and 
service  under  the  retirement  provisions  of  the  charter)." 


The  part  proposed  to  be  deleted  by  amendment  is  the  exception 
contained  in  the  above  parentheses. 

OPINION 

The  right  of  a  person  employed  in  the  city  and  county  service 
to  a  vacation  annually  is  provided  in  the  last  sentence  of  Charter 
section  151  as  follows: 

"  -..very  -  erson  employed  in  the  city  and  county 
service  shall",  after  one  ./ear's  service,  be  allowed  a 
vacation  with  pay  of  two  calendar  weeks,  annually,  as 
long  as  he  continues  in  his  employment." 
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earlier  opinions  of  this  office  nave  stated  that  this  right 
is  not  a  cumulative  one. 

Allowanoe  of  two  weeks  vacation  "annually"  does  not  mean 
at  tne  rate  of  two  weeks  per  year.   It  means  once  in  each  year. 

HENSON  v.   liENSON,    (M.    (J.), 

97  S,      .    465, 
JUKitft  v.    C  fEAIffiH. 

20  Pa.    (8  iiarris)   484,    494, 
CONTINENTAL  ilAT.    BANK  V.    BUFORD, 

107  Fed.   188. 

The  case  of  NICHOLSON  v.  AkAR,  7  Cal.  App.  (2d)  290,  con- 
strued a  si-.-J.lar  provision  of  the  charter  of  the  city  of  Los  Angeles, 
as  follows: 

n 'Vacation' ,  in  this  sense,  means  on  the  one 
hand  a  beneficient  surcease  from  regular  duty  for 
two  weeks  each  year,  taat  a  period  of  freedom,  rest 
or  diversion  for  the  employee  may  be  enjoyed,  and  upon 
the  other  a  sain  to  the  employer  through  a  recuperated 
and  better  satisfied  employee.  Accumulation  of  vacation 
would  entirely  negative  such  purposes.   Had  the  charter 
intended  to  award  a  faithful  employee  by  providing  a 
bonus  for  continued  uninterrupted  service  it  would  have 
so  provided.   Juch  provision  would  effect  exactly  the 
opposite  result  to  the  charter's  purpose,  as  we  see  it. 

untaken  vacations  were  waived,  and  no  obligation 
fell  upon  the  city.1* 

A  hearing  of  the  case  in  the  Supreme  Court  after  this  de- 
cision was  denied, 

iiie  rl  at   allowed  the  employee  is  not  to  collect  for  fifty- 
four  weeks'  service  in  a  fifty-two  week  year  nor  to  waive  a  vacation 
for  a  number  of  years  and  then  to  take  one  for  several  weeks  or 
months.   It  is  a  right  to  be  exercised,  as  the  section  states, 
"annually", 

iae  removal  of  tne  exception  referred  to  in  section  153 
would  not  alter  or  amend  the  provision  contained  in  section  151.   It 
would  not  change  the  nature  of  the  ri^ht  granted  from  a  non- cumulative 
one  to  one  of  a  cumulative  nature. 

You  are  therefore  advised  that  the  proposed  anendment,  if 
adopted,  wo^ld  not  entitle  members  of  the  Polioe  department  return- 
ing from  "military  leave"  or  "war  effort  leave"  to  two  weeks  va- 
cation for  each  year  they  were  on  leave  of  absence. 

;;:>ectfully  submitted, 

Police  Commission  CITY  ATTORNEY 


Xi 


April   18,    1946 

SUBJECT:      POLICE  DEPARTMENT,   CLERICAL  STAFF,    HBHBBfi   OF 

Dear  Sir: 

I  have  your  request   for  an  opinion  as   follows: 

"A  question  has  arisen  respecting   the  right   of  civil-service 
employees   assigned  to  the  clerical  staff   of   the   Police  De- 
partment  to   join  the  San  Francisco  City  and  County  Employees, 
Local   503,    State,   County  and  Municipal  Workers   of  America, 
N         C.I.O. 

"I  am  informed  that   Chief  Dullea  notified  the  Union  that,    in 
his   opinion,    membership  in  the  Union  referred  to  would  violate 
the  provisions   of  Rule   515   of  the  Rules   and  Regulations   of 
the  San  Francisco  Police  Department. 

"I  would  appreciate  receiving  an  opinion  from  your    office  re- 
garding this   legal  problem." 

OPINION 

Section  35  of  the  Charter  of  the  City  and  County  of  San  Francisco 
reads  in  part  as  follows: 

"The  Police  Department  shall  consist  of  a  Police  Commission, 
a  Cuief  of  Police,  a  police  force,  and  such  clerks  and 
employees  as  shall  be  necessary  and  appointed  pursuant  to 
the  provisions  of  the  Charter  and  shall  be  under  the  manage- 
ment of  a  Police  Commission.- ■ 

From  this  section,  it  is  evident  that  the  employees  and  clerks  in  the 
Police  Department  are  a  part  of  the  department  and  that  they  come 
under  the  management  of  the  Police  Commission.   Tne  management  of  the 
Police  Department  carries  with  it  (by  any  reasonable  interpretation) 
the  rights  to  make  rules  and  regulations.  Acting  upon  the  power  given 
in  the  Charter  to  the  Police  Commission,  the  said  Commission  has 
adopted  rules  for  the  management  of  this  department.   Tne  pertinent 
rules  governing  the  matter  w.iich  is  the  subject  of  your  request  are 
quoted  herewith: 

"Signification  of  ..ords 

(d)  "Members™  shall  mean  members  and  employees  of  the  police 

department. 

"Rule  515:   No  member  shall  belong  to  any  organization,  associa- 
tion, society  or  group,  the  activities  or  purposes  of  which 
will  in  any  way  interfere  with  or  control  the  work  or  services 
of  such  member  in  his  official  capacity. 

"Rule  516:   No  member  shall  organize  or  become  a  member  of  or 
solicit  membership  in  any  organization,  club  or  group  within 
the  department  without  permission  from  the  board  and  chief." 
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From  a  reading   of    the  Charter,   giving   to  the   Police  Commission  the 

ts    to  enact   such  rules,    and  reading   from  the    rules   as   quoted, 
I  advise  you  that   membersnlp   in  the  Union  referred  to   in  your 
request  would  violate   the   provisions    of  Rule   515   of  the  Rules   and 
Regulations   of    fchi   San  Francisco   Police  Bepartaont . 

^ectfullj    subir.ii.tt»u, 


CITY  ATTORNEY 


To:  Marvin  E.  Lewis,  Member 
Board  of  Supervisors 
City  ...  County  of  San  ?rancioco 
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April  29,  1946 


Subject:  Charter  Provisions  Supersede 
Ordinances  in  Operation  or 
Municipally-owned  Railway. 

Gentlemen: 

Receipt  is  acknowledged  of  your  communication  of 
April  23  with  copy  of  Proposal  No,  5502.  You  have  asked  an 
opinion  as  to  whether  the  Municipal  Code  sections  referred 
to  in  the  proposal  that  have  to  do  with  headways,  time  schedules 
and  similar  subjects  apply  to  the  operation  of  the  Municipal 
Railway. 

OPINION 

In  the  RESOLVE  portion  oi'  Proposal  No.  5502  it  is  stated: 

"That  the  Public  Utilities  Commission  of  the  City  and 
County  of  San  Francisco  be  advised  by  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco 
to  comply  with  Section  17  of  said  public  Utilities 
Code." 

Lection  17  referred  to,  in  ^eneral,  provides  that  operators 
of  streetcars  shall  file  with  the  Clerk  of  the  Board  of  Super- 
visors a  sheet  containing  time  schedules  in  force  on  each  line 
and  the  number  of  cars  in  daily  operation  and  changes  in  time 
schedules.   This  and  many  other  provisions  of  the  Public  Utilities 
Code  have  been  in  force  in  the  form  of  ordinances  for  many  years 
and  were  consolidated  in  the  Municipal  Code  on  October  11,  1958. 
They  were  designed  to  r  egulate  privately-owned  streev.car  systems. 

It  is  my  opinion  that  Proposal  No.  5502  Is  illegal,  for  the 
reasons  hereinafter  stated:   The  Charter  of  the  City  and  County 
of  San  Francisco,  which  transcends  any  ordinance  of  the  Board 
of  Supervisors,  provides  under  Section  121,  that: 

"The  public  utilities  commission  shall  have  charge 
of  the  construction,  management,  supervision,  maintenance, 
extension,  operation  and  control  of  all  public  utilities 
and  other  properties  used,  owned,  acquired,  leased  or 
constructed  by  the  city  and  county,  including  airports, 
for  the  purpose  of  supplying  any  public  utility  service 
to  the  city  and  county  and  its  inhabitants,  to  territory 
outside  the  limits  of  the  city  and  county,  and  to  the 
inhabitants  thereof." 

In  the  same  section  of  the  Charter  it  is  provided: 
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"The  commission  shall  observe  all  city  and  county 
ordinances  and  the  regulations  of  the  department  of 
public  works  relative  to  utility  openings,  structures 
and  poles  in  streets  and  other  public  places,  as  vvell 
as  all  ordinances  and  regulations  relative  to  barricades, 
construction  lights,  refilling  excavations  and  replacing 
and  maintaining  street  pavements;  and  in  connection  with 
all  such  matters  the  said  commission  shall  be  subject  to 
the  same  inspection  rules  and  pay  f  ees  bo  the  proper  de- 
partment in  the  same  manner  and  a  t  the  same  rates  as  any 
private  person  or  corporation." 

Further  powers  under  the  Charter  are  conferred  on  the 
Public  Utilities  Comraission  under  the  caption  of  "Regulation  of 
Street  Railways",  section  153  reading: 

"The  public  utilities  commission,  subject  to  the 
provisions,  limitations  and  restrictions  in  this 
charter  contained,  shall  have  power  to  regulate  street 
railroads,  c  ars  and  tracks;  *  a-   to  regulate  rates  of 
speed  and  propose  such  ordinances  to  the  board  of 
supervisors  as  are  necessary  to  protect  the  public 
from  danger  or  inconvenience  in  the  operation  of  such 
roads." 

It  therefore  appears  that  as  the  full  management,  control 
and  operation  of  the  street  railways  that  are  now  owned  by  the 
City  are  exclusively  d elegated  to  the  Public  Utilities  Commission 
by  the  charter  sections r  ef erred  to,  the  ordinances  of  the  City  have 
no  application.   There  is  the  exception  of  the  ordinances  that  the 
Public  Utilities  Commission  must  observe  and  set  out  in  Section  121 
of  the  Charter  concerning  the  opening  of  streets  and  the  construc- 
tion of  poles  thereon.   This  is  the  only  limitation  on  the  powers 
of  the  Public  Utilities  Commission  in  so  far  as  the  observance  of 
ordinances  is  concerned  that  have  amplication  to  the  conduct  of  the 
Municipal  Railway. 

Section  133  of  the  Charter  confers  other  and  added  powers 
to  the  Commission  than  contained  in  Section  121  and  it  is  to  be 
noted  that  in  that  section  it  is  the  duty  of  the  Commission  to  pro- 
pose to  the  3oard  of  Supervisors  what  ordinances  it  deems  necessary 
to  protect  the  public  from  danger  or  inconvenience  in  the  operation 
of  the  streetcar  system. 

This  opinion  is  not  to  be  construed  as  a  limitation  on  the 

powers  of  the  Board  of  Supervisors  when  the  board  desires  information 

concerning  the  conduct  of  the  Municipal  Railway  or  any  other  utility 

under  the  jurisdiction  of  the  Public  Utilities  Commission,  but  it 

is  intended  to  illustrate  the  accepted  principle  of  law  that  an 

ordinance  or  the  Board  may  not  supersede  the  provisions  of  the  Chartej 

To  .  espectfully  submitted, 

Board  of  Supervisors 

Attn:  Supvr.  Marvin  Lewis        .  mm„>rcnr 

CITY  ATTORNEY 

DRH 


i-jVj 


May  3,    1946 

SUBJECT:      APPROPRIATIONS   BY   SUPERVISORS    IN  BUDGET   FOR   CAPITAL 
EXPENDITURES  AND   PUBLIC    IMPROVEMENTS. 

Gentlemen: 

You  have  presented  a  request  for  opinion  as  to  the  interpretation 
"of  the  following  language  contained  in  Section  72  of  the  Charter: 
'The  board  of  supervisors  may  increase  or  Insert  appropriations  for 
capital  expenditures  and  public  improvements1". 

The  request  being  general  in  nature,  it  is  much  more  difficult 
to  answer  usefully  than  would  be  the  case  if  the  inquiry  were  specific. 
However,  I  trust  the  following  comments  will  be  of  assistance. 

OPINION 

"Capital  expenditures"  are  in  the  nature  of  capital  investment. 
They  include  expenditures  for  acquiring,  equipping  and  extending 
properties,  but  not  for  their  operation.   Ordinarily  they  are  regarded 
as  permanent  invest  ments  to  be  added  to  the  cost  basis  of  a  property 
and  charged  off  through  depreciation. 

In  referring  to  the  words  "capital  outlay"  in  a  statute  pertaining 
to  a  state  budget,  the  court  said  in  Hideout  v.  Eich,  105  C.  A.  597, 
605: 

"The  budget  statute  should  receive  a  reasonable  con- 
struction.  'The  law  ought  not  to  be  so  strictly  construed 
as  to  make  it  impracticable  to  operate  under  it.'   'The 
statute  was  not  intended  to  stop  the  wheels  of  progress,  or 
to  be  a  stumbling  block. ' " 

The  term  "public  improvements"  is  said  to  Include,  "all  public 
works  belonging  to  or  prosecuted  by  the  state,  the  county,  or  the 
city."   (31  C.  J.  265) 

In  interpreting  the  charter  of  Greater  New  York,  the  court  stated 
in  Blank  v.  Kearny,  61  N.Y.S.  70,  that  the  term  "♦public  improvements' 
does  not  comprehend  services  rendered  in  carrying  on  the  ordinary 
functions  of  a  municipality,  such  as  a  matter  of  public  lighting  which 
must  be  provided  from  day  to  day,  but  relates  to  public  works  in  the 
nature  of  betterments." 

A  California  municipal  Improvement  act  (D.A.  6424)  uses  the  follow- 
ing language:   "The  acquisition,  construction  or  completion  of  any 
municipal  buildings,  bridges,  waterworks,  water  rights,  sewers  or  other 
municipal  improvements,"  indicating  a  broad  scope  for  the  meaning  of 
the  term.  Municipal  improvements  have  been  held  to  include  tunnels, 
lighting  posts,  water  supply,  distributing  system,  conduits  under  street! 
for  electric  wires,  whether  for  use  of  inhabitants  or  for  fire  or  Police 
devices,  and  a  host  of  other  things  even  including  tunnels  and  li0htlng 
posts  for  use  of  private  utilities  whore  regarded  as  for  the  public 
benefit.   (Irish  v.  Hahn,  208,  Cal.  339,  345) 
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An  opinion  of  thia  office  given  you  in  the  year  1932  (No,  542) 
states  in  part  as  follows! 

"In  annual  budget,  the  board  may  strike  any  item  for 
street  reconstruction  from  the  budget,  and  may  insert  another 
item  in  its  place,  for  by  section  72  of  the  charter  the  board, 
in  approving  the  annual  budget,  is  given  authority  not  only 
to  strike  any  item  from  the  budget,  but  also  to  Insert  items 
for  oapltal  expenditures  and  public  improvements,  and  I  take 
it  that  there  can  be  but  little  doubt  that  permanent  street 
improvements  come  within  both  of  these  subjects." 

An  opinion  ^iven  you  in  the  year  1934  (No.  790)  states  in  part 
as  follows: 

"Under  our  present  charter  the  Board  of  Supervisors 
is  not  the  budget  making  body  of  the  municipality,  but  rather 
the  approving  or  revising  body.  The  powers  of  the  Board  are 
provided  for  and  practically  limited  by  Fection  72.   I  can 
find  nothing  in  the  section  which  would  give  to  the  Board  the 
right  to  substitute  one  item  for  another  in  a  departmental 
budget.   You  can,  of  course,  decrease  or  reject  any  item  con- 
tained in  the  estimate  but  this  right  does  not  carry  with  it 
the  right  to  aubstitute  unless  it  should  be  an  item  for  capital 
expenditure  or  for  a  public  improvement.   I  believe  the  Board 
would  have  the  right  to  make  the  latter  substitution,  for  as  it 
is  siven  the  right  to  decrease  or  reject  any  item  and  to  insert 
new  items  for  public  improvements  and  capital  expenditures,  it 
might  strike  out  or  reject  an  item  for  one  public  improvement 
and  substitute  another  in  its  place.   But  when  it  would  come 
to  rejecting  an  item  for  personal  or  contractual  service  and 
substituting  another  within  the  same  class,  it  has  not  such 
)ower," 

An  opinion  t.iven  you  in  19S6  (No.  942)  stated,  with  reference  to 
section  72,  that  the  building  of  a  road  or  highway  is  a  public  improve- 
ment and  in  some  oases  the  amount  expended  therefor  may  also  be  a 
capital  expenditure. 

The  fact  that  funds  for  dally  operation  of  the  city  and  county 
are  not  included  in  the  expression  "a >   ro  »rlations  for  capital  expendi- 
tures and  public  improvements"  la  emphasized  by  the  preceding  paragraph, 
which  denies  the  noard  the  right  to  initiate  increases  or  additional 
items  in  the  budget  "for  personal  services  or  materials,  supplies, 
or  contractual  services,  fcr  any  department." 

Authority  to  the  Board  to  increase  or  insert  a  >oropriations  for 
capital  expenditures  and  public  improvements  is  also  limited  by  the 
proviso  at  the  close  of  section  59,  as  follows: 
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"provided,  however,  that  the  budget  estimates  of 
expenditure  for  any  utility,  within  the  estimated  revenues 
of  suoh  utility,  shall  not  be  increased  by  the  mayor  or 
board  of  supervisors. " 

This  proviso  maintains  the  position  of  the  Public  Utilities 
Commission  as  the  budget  making  body,  within  its  estimated  revouues, 
of  the  utilities  under  its  Jurisdiction,  with  authority  in  the  J'ayor 
or  Moard  of  Su  >ervlsors  only  to  approve,  decrease  or  reject  the 
Amount  of  estimates  submitted  by  the  Commission, 

The  Public  Utilities  Commission  and  the  Mayor  may  propose,  by 
authority  of  section  74  of  the  charter,  a  budget  for  a  utility, 
beyond  its  estimated  revenue,  in  which  case  only  may  the  Board  *ct 
on  such  matter.   In  such  case,  its  approval  and  appropriation  there- 
for can  be  accomplished  only  by  a  2/3  vote  of  sli  members  of  the 
Board  of  Supervisors.   This  provision  is  subject  to  the  further 
limitation  of  such  section  that  such  deficit  expenditures  shall  not 
be  for  "additions,  betterments,  extensions  or  other  capital  costs." 

The  authority  granted  under  section  74  does  not  at  oresent  apply 
to  the  operative  properties  purchased  from  ivarket  btreet  Railway 
Company,  as  Section  119.1  provides  in  para^-raph  3  that  such  sections 
and  certain  others  shall  not  apply  until  payment  In  full  la  made 
for  these  properties. 

Paragraph  6  of   action  119.1  contains  another  limitation  on 
the  power  of  the  Board  to  increase  or  insert  items  for  capital 
expenditures  and  public  improvements,   "'his  section  prevents  payment 
oi  the  balance  of  the  purchase  price  of  the  operative  properties  from 
the  general  funds  of  the  city  or  from  any  funds  other  than  the  rail- 
way funds  referred  to  in  section  119.1.   This  provision  of  paragraph 
6  is  as  follows: 

"Andprovided  further  that  under  no  circumstances  shall 
the  city  and  county  make  such  payments  from  its  general  funds  or 
from  any  funds  other  than  as  provided  by  this  section  119.1." 

In  conclusion,  may  I  repeat  my  conviction  that  general  comments 
of  this  character  are  of  very  limited  value,  but  that  I  will  be  very 
lad  to  respond  to  specific  inquiries  at  any  time. 

Resoectfully  submitted, 


CITY  ATTORNEY 
To:   Board  of  Supervisors 

IP 
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May  6,   1940 

:    ..till  vies   Couuulaslon  May      bundon 
ka  on  colsoci  Strait     t tween 
Twelfth  and  dl^hteenth  Streets. 

Daar  3ir» 

On  April  SO  ;oa  0'.:dreaaad  a  letter   to  ae  askln^  if   tiia 
Public   j till  ties  Commission  could  abandon   the   tracks  on  i  olaom 
Street  between    /wolfth   un  .reets  wuich  formerly 

wara   used  by   tile  Market   street   railway. 

QPim 

rrom  the  facta  presented  it  appears  that  tlie  tracks  in 
quaation  were  formerly  used  by  list  Market  Street  i.ailway  Company 
lor  the  transpor nation  of  s  treat  oars  but  that  prior  to  the  City 
taking  over  the  property  on  I eptember  2D,  1944,  these  car  tracks 
*ere  not  uaed  an::  buaea  were  operated  alon,,  the  route  fomcrly 
traveled  :.y  atreet  cars. 

irrespective  of  wJwl  I  objections  may  be  made  by  the  officers 
of  Market  street   ailviay  Company,  I  am  of  the  opinion  that  as  tltlo 
co  these  tracks,  as  well  as  all  oi  the  operative  properties  of  the 
t  arket  Street  ailway,  passed  to  the  City  on  osptember  <;9,  1944, 
Commission  may  deal  with  the  tracks  as  it  deems  proper. 

It  is  true  that  the  contract  of  purchase  between  the  Ci 
and  Mnrkot  atreet  ha,  in  effect,  incorporated  in  it  Hal  provisions 
Of  subdivision  (e)  of  paragraph  5  of  section  119.1  of  the  charter. 
This  particular  provision,  I  .ion  in  substance   ei  aires  tlie  City  to 
maintain  the  operative  properties  of  the  Karket  dtreet  ailuay  and 
not  "abandon  >ai„.  substantial  portion  thereof  except  only  to  the 
extent  that  audi  extensions  or  a  bandomncnts  are  required  by  reason 
of  the  unification"  of  the  Municipal  and  Market  Street  : -ilways, 
does  not  constitute  an  abandonment  of  an/  portion  of  the  operative 
properties.   The  tracks  are  in  disuse  and  were  not  used  uj    the 
Market  Street  Railway  Company  before  consolidation  and  In  no  way 
nided  in  the  conduct  of  the  unified  transportation  systems. 

1  consider  the  tracks  in  question  In  the  name  class  as  the 
Bale  of  obsolete  street  cars  about  which  I  advised  you  on  March  28, 
1946. 

The  Commission  is,  therefore,  at  liberty  to  remove  the  tracks 
and  not  replace  them. 

espectfully  submitted, 

Manager  oi  Utilities  ■  *  •••*■*  ciW  attorney 

3/  

DRH  .  HoLM 

liciea  counsel 


ipf 


ay  7,  1046. 

romotlve  Clas?if icstlon.  Definition  of. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  f ollowe : 

"We  have  received  a  request  from  Stanley  Jerughty  for  a 
review  of  his  salary  status  and  the  commission  .leeires  your 
advice  thereon. 

"  r.  Oerughty  was  employed  under  regular  civil  service 
appointment  as  an  hn^lneerlng  Draftsman  (Civil)  and  left  t.  e 
municipal  service  on  military  leave  for  service  in  the  armed 
forces.   Upon  hts  ret  rn  from  Military  duty  he  qualified  for 
appointment  from  a  limited  tenure  list  and  was  subsequently 
appointed  to  the  rank  of  Senior  Engineering  I  raftsman. 

"Until  the  limited  tenure  examination  was  held,  Senior 
Engineering  Draftsman  were  always  appointed  from  promotional 
examinations,  but  in  the  current  instance  no  persons  were 
available  for  promotion  and  therefore  a  limited  tenure  entrance 
examination  was  held.   In  this  connection  please  refer  to  the 
provisions  of  section  145.1  of  the  charter  which  provides  that 
limited  tenure  examinations  may  be  held  to  qualify  applicants 
for  entrance  positions  only. 

"Upon  his  appointment  as  a  limited  tenure  Senior  Fngiueer- 
ing  Draftsman,  Hr«  aerughty  was  appointed  at  the  en trance  rate 
for  ti  at  class.   ir.  Gerughty  calls  attention  to  the  provision 
of  section  1.5  of  the  annual  salary  ordinance  reading  as  fol- 
lows : 

•An  employee  appointed  to  a  position  in  a  pro- 
motive classification  who  received  in  his  for  rr 
position  a  salary  equal  to  or  more  than  the  ertrai.ce 
salary  rovided  Under  the  salary  standardization 
schedules  for  such  promotive  classification  shall  en- 
ter such  i  rorrotlve  classification  at  tnat  salary  fixed 
for  such  .      ve  class  in  the  schedules  of  compensa- 
tion which  ia  immediately  in  excess  of  the  salary  wh '  c 
the  employee  received  prior  to  his  appointment  to  e. 
classification,      .' 

" tie   points  out  that  normally  the  position  of  henlor  Engineering 
;  reftsman  is  promotive,  although  admitting  that  his  own  appoint- 
ment under  limited  tenure  did  not  result  from  a  promotional 


examination,  and  he  requests  that  the  salary  be  fixed  at  the  first 
salary  increment  above  the  entrance  rate  of  pay  for  senior  Engineer- 
ing  raftsman  inasmuch  as  he  was  receiving  a  aalary  as  Engineering 
Draftsman  equal  to  the  entrance  rate  of  pay  for  a  :  enlor  In  lneering 
I  raftsman. 

n¥our  aavice  on  this  matter  will  be  appreciat  d." 

OF   I 

The  controlling  factor,  in  my  opinuon,  appears  in  the  wording 
of  Section  1.5  of  the  Annual  Salary  Ordinance  "An  employee  appoint- 
ed to  a  position  in  a  promotive  classification  •  *" . 

!.r.  Gerugnty,  prior  to  going  on  military  leave,  had  held  a 
civil  service  appointment  as  an  Engineering  Lraftsman  (Civil)  and 
upon  his  request,  at  his  return,  under  a  limited  tenure  examina- 
tion, secured  a  civil  service  appointment  as  Senior  Inglz  eering 
Lraf tsman,  which  clas: if icstion  is  a  promotive  one. 

The  ordinance  referred  to  above,  both  in  your  request  and 
quoted  in  part  in  this  opinion,  has  no  restrictions  on  the  manner 
in  which  such  promotive  classification  must  be  attained.   The  re- 
sult is  what  governs. 

The  question  then  resolves  itself  about  the  point:  Has  the 
appointee  achieved  a  promotive  classification   ihe   answer  to  this 
question,  In  the  particular  ease  under  consideration,  is  in  the  af- 
firmative and  sir.  tferughty  has  achieved  such  promotive  classifi- 
cation. 

1  advise  you,  therefore  that  Mr«  CJerughty's  salary  should  be 
fixed  at  the  first  salary  Increment  above  the  entrance  rate  of  oay 
for  Senior  Engineering  Lraftsman  in  accordance  with  the  provisions 
of  the  Annual  Salary  Ordinance. 

hespectfully. 


CITY  ATT  OP 
CIVIL  SERVICE  COMMISSION 


ay  10,  1946. 


ECTi   Court  heporter  tees-  Payment  by  Ltate  Controller. 

Dear  Sir: 

We  are  la  receipt  of  your  request  for  an  opinion  as  foil 

"ihe  Inheritance  lax   Department  of  the  Controller's 
Uf:ice  has  discussed  with  us  a  problem  presented  by  reason 
of  the  refusal  of  the  County  Clerk  of  Los  Angeles  County 
and  the  County  Clerk  of  the  City  and  County  of  San  1-ranclsco 
to  accept  for  filing  the  so-called  'Kuchel  Suits'  without 
payment  of  ti.e  |i  reporter  fee  required  by  Section  261(b) 
of  the  Code  of  Civil  Procedure,  so  I  am  writing  this  letter 
to  present  the  problem  to  jou  and  ascertain  your  views  on 
the  matter.   I  am  also  writing  a  similar  letter  to  the 
Cov-nty  Counsel's  Office  in  Los  Angeles. 

"As  you  know,  the  so-called  'Kuchel  Suits',  formerly 
called  'Riley  Suits'  are  special  proceedings  authorized 
under  the  Inheritance  and  Jift  Tax  laws  and  consist  of  a 
petition  by  the  Controller  to  determine  the  amount  of  taxes 
due  on  a  taxable  transfer  where  there  is  no  other  proceed- 
ing pending  in  which  such  determination  can  be  n.aie.  tome 
of  the  situations  which  arise  and  make  it  necessary  to  file 
such  a  petition  are  where  there  is  a  termination  of  joint 
tenancy  and  no  Proceeding?  instituted  to  promptly  terminate 
the  same;  where  there  is  a  ^ift  made  in  contemplation  of 
death  and  no  other  probate  or  termination  of  joint  tenancy 
proceedings  pending;  and  where  there  is  deferred  use  and  en- 
joyment in  a  revocable  trust  and  no  proceeding  of  any  kind 
pending. 

"As  before  stated,  it  is  our  view  that  the  fee  provided 
for  by  Section  261(b)  should  not  be  required  in  the  filing 
of  these  'Kuchel  i-.u  ts.'   If  you  agree  with  this  conclusion, 
we  should  appreciate  it  if  you  would  so  advise  your  County 
Clerk.   In  any  event,  we  should  value  receiving  your  views 
on  the  problem." 

IMIOI. 

Upon  careful  consideration  of  Section  261(b)  of  the  Code 
of  Civil  'rocedure,  and  its  apparent  conflict  with  Section 
14675  of  the  Revenue  and  Taxation  Code,  we  must  conclude 


that  section  1467b  of  the  hevenue  and  Taxation  Coda  is   ara- 
mount  unci  that  the  .ctate  Controller  la  nut  subject  to  t  e  pro- 
vlalona  of  i action  261(b)  of  the  Coda  of  Civil   rocedure. 

taction  261(b)  of  the  Coda  of  Civil   rocecura  provldea 
generally  for  the  payment  of  a  three  dollar  fee  to  the  taunt) 
clerk  of  the  city  and  county  by  e  ch  party. 

"(1)    rheze  section  4300a  of  the  Political 
Code  requires  auch  party  to  pay  aaid  clerk  a  fee 
for  the  filing  of  the  fir  at  par  or  in  a  civil  ac- 
tion or  in  a  apacial  proceeding,  except  in  an  an- 
.  eal  from  a   Inferior  court. 

"(2)   Vkhere  Section  4300a  of  t  he  Political 
Code  requires  euch  party  to  ;  ay  said  olerk  a  fee 
for  fli       era  transmitted  from  another  court 
on  the  transfer  of  a  civil  action  or  special  pro- 
ceeding from  another  court,  except  in  an  appeal 
from  an  Inferior  court. 

"(3)   Ihftra  Section  4300a  of  the   j1' ileal 
Code  requires  such  party  to  pay  said  clerk  a  fee 

the  apcear»nce  in  a  civil  a ction  or  special 

of  a  defend*  ,     rvaaor,  respondent, 
co-reswo  dent  or  adverse  party,  except  in  an  ap- 
peal from   a   Lnferl  r  coi.rt;   rovidrd,  .owever, 
If  any  of  the  partes  MNM4  la  this  paragraph  ahall 

ftar  Jointly  they  shall  ay  but  one  such  addi- 
tional fee  of  three  dollars  (v3)  as  in  this  sec- 
tion provided. 

"(4)    ,cr^  loct  L«B  4300a  of  the  Political 
Code  requires  such  party  to  pay  said  clerk  a  fee 
for  the  filing  of  a  petition  or  other  paper  in  a 
probate  or  cuardianshl-  sis  tier. 

"The  fee  so  required  shall  ba  taxed  as  coata  in 
favor  of  any  party  paying  the  same  and  to  whom 
costs  are  awarded  by  the  Judgment  of  the  court. 
Such  fee  shall  not  be  subject  to  the  provisions 
cectlon  6103  of  the  government  Code"^  "~ 

99,    ractton  6103  of  tha  Government  Coda  provides: 

"neither  the  State  nor  any  county,  city,  dis- 
trict, or  otner  political  subdivision,  nur  e 

t  cer  or  body,  ac        his  official 
capacity  on  behalf  of  the  .'tate,  or  any  cou  ty, 
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city,  district,  or  otner  p  litical  subdivision,  shall 
ay  or  deposit  any  fee  for  the  filing  of  any  document 
or  )B»r,  for  the  parforaiai.ee  of  any  off  iclal  a  ervice,  or 
for  the  filing  of  any  stipulation  or  agreement  which  may 
conatltute  an  *f  earance  In  any  court  by  any  other  parly 
to  the  Stipulation  or  agreement.   This  section  does 
apply  »  '■»  *here  It  la  specifically  otherwise  provided. * 

Now,  In  Section  14675  of  the  Revenue  and  Taxation  Code  It  la 
provided i 

I  fee  shall  be  charged  the  Controller  for  filing, 
recording,  ->r   certifying  any  petition,  11a  pendens,  de- 
cree, or  order,  or  for  the  taking  any  oath  or  acknoaled  - 
went,  In  any  proceeding  under  this  part;  nor  shall  any 
undertaking  be  required  from  or  costs  awarded  against  I 
Controller  MP  the  State  in  any  auch  proceeding." 

s,  we  have  the  situation  of  Section  261b  of  the  Code  of 
Civil  Procedure  expressly  nullifying  the  provisions  el  feet' 
6103  of  the  oovernme.it  Code  for  the  payment  of  this  fee. 

tut  lection  6103  of  the  Government  Code  does  not  control   ec< 
tion  14675  of  the  Revenue  and  Taxation  Code  for  two  reasons: 

(1)  hy  Its  expresa  language,  towit:  "Ti la  section  does 

-  apply  •  *  where  It  la  specifically  otherwise 
provided; 

(2)  "A  general  provision  ;s  controlled  by  oi.e  fcfeSl  la 
special,  the  latter  being  treated  as  an  exception 
to  t  e  former.  A  specific  provision  relating  to  a 
particular  aubject  will  govern  in  respect  to  Stat 
subject,  as  against  p  general  provision,  although 
the  latter,  standing  alone,  would  be  broad  enough 
to  include  the  subject  to  which  the  more  particular 
provision  relates." 

hose  v.  State  of  California,  19  Col.  (2d)  713. 

Section  14675  of  the  Revenue  and  Taxation  Code,  . rovidlng 
at  the  Controller  shall  pay  no  fees  for  filing,  etc.,  is  a 
spec  Tic  r.rovlalon  relstlng  to  a  ^ articular  aubject,  and  as 
cited  aoove  la  thus  an  exception  to  or  not  within  tie  rurvlew 
of  Section  6103  of  the  Government  Code,  and  is  therefore  not 
subject  to  the  orovisions  of  Section  261b  of  the  Code  of  Civil 
Procedure. 

'Ihus,  we  must  conclude  that  the  Controller  1b  exe  ot  from 
the  payment  of  any  fees  in  the  filing  of  the  so-called  "Kuc 
is.* 

Respectfully   submitted, 
•  i.A.   van  der   Zee, 
Lsv    ,-  lty 
and  County   of  han  Cm 

Francisco. 


VV 


May  14,  1946 

JUBJLCT:  Capital  Lxpenditures  rased  on  New  revenues 
In  1946-47  3udget. 

^entiemen: 

.oar  letter  of  May  15,  asking  whether  items  totaling 
$5,921,669  appearing  in  the  budget  under  the  caption  of  "Capital 
Lxpenditures  Based  on  New  avenues"  are  officially  included  in 
the  budget,  was  received, 

OPINION 

All  the  items  set  out  under  the  caption  of  Capital  Ex- 
penditures Based  on  New  Revenues,  consisting  of  4   sheets  numbered 
from  1  to  4  inclusive,  include,  as  they  are  designated,  capital 
expenditures  for  virtually  all  departments  of  the  city  government 
and  consequently  cover  a  vast  field  of  activity* 

The  phruae  "b\sed  on  New  Revenues"  should  reully  be 
i  nored  by  the  board  in  so  far  as  it  relates  to  a  determination 
of  whether  the  items  listed  were  to  be  included  in  tha  budget  or 
not, -3  the  Mayor's  raoasa  e  M company in^  She  budget  requested  the 
Board  to  seek  now  sources  of  revenue  out  of  which  the  capital 
expenditures  designated  were  to  be  paid.   However,  following 
this  statement,  the  Mayor  has  in  his  messu  . | 

rdles3  oi  whatever  souroe  of  revenue, 
I  recommend  that  the  foregoing  capital  expendi- 
tures be  not  deleted  from  the  budget." 

It  is  therefore  evident  from  the  language  last  quoted 
that  the  Mayor's  budget  is  to  be  considered  as  including  these 
capital  expenditures  which  are  to  be  paid  out  of  now  revenues 
that  the  Mayor  designated  as  possible  sources:  Personal  income 
tax,  payroll  tax,  '.no  city  sales  tax,  but  In  the  event  you  did 
not  create  these  new  sources  of  revenue,  the  Mayor's  language  is 
quite  cle  r  that  you  were  to  include  the  expenditures  in  the 
budget  and  they  would  have  to  be  met  out  of  ad  valorem  taxes, 

for  the  purpose  of  avoiding  any  later  controversy  as 
to  whether  these  capital  expenditures  constitute  part  of  the 
budget,  I  surest  that  when  the  hoard  of  Supervisors  considers 
the  Mayor's  budget,  the  following  motion  be  made: 

"I  move  th-t  the  Mayor's  budget  recommendation 
under  the  title  of  'Capital  Lxpenditures  Based  on 
New  hevenuea, '  totaling  $5,921,669,  be  amended  by 
striking  therefrom  the  phrase  'Based  on  New  Revenues' 
and  to  read  'Capital  Lxpenditures'  and  thereafter 
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the  departmental  items  included  therein  be 
taken  up  by  this   oard  for  approval  or  dis- 
approval in  its  consideration  of  the  budget 
i>eooEBnendations  lor  each  ot  the  related 
departments  •" 


Respectfully  submitted, 


CITY  ATTORNEY 


To:  Finance  Coim.il  clee 

or  the  Board  of  Supervisors 


DRH 
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Nay  14,    1946 

SUBJECT  t      AlTENDMElIf  70  MUNICIPAL  CODE  PENALTIES   FOR 

IOW    CF   SPEED  AND  TRAFFI 
Y  AND  COUNTY  LIMITS   HHICH  PENALTIES,   ALTHOUGH 

.      VEHICLE   COOT   OF  THE 
9   CALIFORNIA. 

Gent  1 •men: 

I  have  for  consideration  your  letter  dated  April  11,  1946 
concerning  the  above  matter.   The  ordinance  proposed  is  as  follows: 

"SAN  FRANC 1 1  CO  MUNICIPAL  CODE 

Tec.  165  of  Art.  7,  Ch.  IX,  Part  II 

(a)  Any  person,  upon  conviction  of  violating  any 
basic  speed  law  or  other  speed  law  applicable  in  the  City 
and  County  of  San  Francisco  shall  be  fined  for  each  viola- 
tion not  less  than  two  dollars  per  hour  by  which  said 
violator  exceeded  the  said  speed  limit,  except  that  such 
fine  shall  not  in  any  event  be  less  than  *15  nor  more  than 
"50. 

(b)  Any  person,  uoon  conviction  of  disobeying  any  stop 
sign  or  any  stop  and  go  signal  set  up  or  erected  on  the  streets 
or  highways  in  accordance  with  law  in  the  City  and  County  of 
San  Francisco  shall  be  fined  not  less  than  $15  for  each  and 
every  such  offense. 

(c)  Any  person  convicted  of  reckless  driving  in  the 
City  and  County  of  San  Francisco  shall  be  punished  by  im- 
prisonment in  the  county  jail  for  not  less  than  5  days  nor 
more  than  90  days  and  by  a  fine  of  not  less  than  £25  nor 
more  than  f250. 

(d)  Any  person  convicted  of  operating   any  vehicle  on 
any  street  or  highway  of  the  City  and  County  of  San  Francisco 
while  under  the  influence  of  intoxicating  liquor  shall  be 
punished  by  imprisonment  in  the  county  jail  for  not  less  than 
30  days  nor  more  than  6  months.   (Alternate:   Add:  or  by  fine 
of  not  less  than  ~^50nor  more  than  £500  or  by  both  such  fine 
and  imprisonment. )  * 

Request:   If  the  foregoing  ordinance  should  be  enacted  would  it  be 
unconstitutional  because  of  possible  conflict  between  its  terms  and 
those  of  the  Vehicle  Code  of  the  otate  of  California? 
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OPINION 

It  is  my  6pinion  that  the  proposed  amendment  in  each  of  its 
several  sections  a,  b  c  and  d  is  unconstitutional  in  that  it 
conflicts  with  and  alters  the  applicable  provisions  of  the  general 
laws  as  set  forth  in  Sections  762,  505  and  502  of  the  Vehicle  Code 
of  the  State  of  California.   I  refer  particularly  to  the  application 
of  the  pro  osed  penal  conditions  of  the  suggested  sections. 

See:   Section  11,  Article  XI  Constitution  of  California; 

hx   Parte  Steven,  114  Cal.  278,  46  Pac.  86 

fcx  Parte  Mansfield,  106  Cal.  400,  39  Pac.  775 

Itiatter  of  Application  of   Smith,    26   Cal.   App.   116, 
146   Pac.    82 

Ollvieri  v.  Police  Court,  62  Cal.  App.  91,  216  Pac.  44 

In  re   in  o,  190  Cal.  769,  27  4  Pac.  850 

In  re  Murphy,  190  G»l,  286,  212  Pac.  30 

It  becomes  more  and  more  apparent  *n  tne  control  of  many  affairs 
the  law  of  the  State  is  oaramount  and  in  this  connection  I  particu- 
larly refer  you  to  the  matter  of  Plpoly  v.  Benson,  20  Cal.  (2d) 
(1942)  at  page  366,  et  seq.   In  this  matter  the  Inn  -ue  <°  of  tkui 
court,  in  its  pertinent  portions,  is  as  follows: 

"The  applicable  rule  in  these  situations  where  state 
control  is  dominant  has  been  stated  as  follows:   'Where  the 
legislature  has  assumed  to  regulate  a  riven  course  of  conduct 
by  prohibitory  enactments,  a  municipality  with  suborclnate 
power  to  act  in  the  matter  may  make  such  new  and  additional 
regulations  in  aid  and  furtherance  of  the  purpose  of  the 
general  law  as  may  seem  fit  and  appropriate  to  the  necessities 
of  the  particular  locality  and  which  are  not  in  themselves  un- 
reasonable.'  (riann  v.  Scott,  supra,  p.  556.)   The  cases  in 
this  state  have  consistently  upheld  local  regulations  in  the 
form  of  additional  reasonable  requirements  not  in  conflict 
with  the  provisions  of  the   general  law.   ('ann  v.  icott,  supra; 
In  re  Hoffman,  155  Cal.  114  /S[9   ac.  517,  132  Am.  St.  Rep.  it/,-, 
In  re  Iverson,  199  Cal.  582  £2*50  Pac.  68l7;  In  re  Simmons,  199 
Cal.  590  ^250  Pac.  "847;     "  ,  ' Municipal  Ordinances  Supple- 
menting  Crimina]  Lavs,'  /19367  9  So.  nal.  L.  Rev.  95,  98.) 

"This  general  rule  permitting  the  adoption  of  additional 
local  regulations  supplementary  to  the  state  statutes  is 
subject  to  ah  exception,  however,  which  is  important  in  the 
Dresent  case.   Regardless  of  whether  there  is  any  actual 
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grammatical  conflict  between  an  ordinance  and  a  statute, 
the  ordinance  Is  Invalid  if  it  attempts  to  impose  additional 
requirements  in  e  field  which  is  fully  occupied  by  the 
statute.   -hub ,  it  has  been  held  from  an  early  date  that 
an  ordinance  which  is  substantially  ldentioal  with  a  state 
statute  1?  invalid  because  it  is  an  attempt  to  duplicate 
the  prohibition  of  the  statute.   (In  re   ln,;ot  190  Cal.  769 
£>14  ?ac.  8507;  In  re  31c,  73  Cal.  142  £14  ?rc.  40|7;  cf. 
Stanislaus  Go.  etc.  Assn.  v.  Jtunlslaus  County,  8  Cal.  (2d) 
378,  384  /65  P.  (2fl)  1205/;  Grant,  op.  clt.~7mpra  at  pp.  95- 
96.)  The  court  said  in  the  Sic  case,  eupra,  pages  146,  148: 
'""he  eeotion  plainly  covers  the  same  ground  as  the  Penal 
Code.   It  was  nrobably  intended  to  cover  some  supposed  defects 
in  the  Penal  Code,  still  it  denounces  as  criminal  orecisely 
the  same  acts  whioh  are  attempted  to  be  prohibited  by  the 
code««*It  would  seem  that  an  ordinance  must  be  conflicting 
with  the  general  law  which  may  operate  to  prevent  a  prosecu- 
tion of  the  offense  under  the  general  law.1   Paradoxical  as 
it  may  seem,  it  in  apparent  that  an  ordinance  and  a  statute 
may  be  identical  under  this  rule  and  yet  the  ordinance  is 
invalid  because  within  the  constitutional  provision  it  is  in 
conflict  with  the  statute.   (Lx  parte  Daniels,  supra,  p.  645.) 
The  invalidity  arises,  not  from  a  conflict  of  language,  but 
from  the  inevitable  conflict  of  jurisdiction  which  result 
from  dual  regulations  convering  the  same  ground,   f^nly  by 
such  a  broad  definition  of  "conflict"  is  it  possible  to 
confine  local  legislation  to  its  proper  field  of  supplementary 
regulation. 

nVhere  a  statute  and  an  ordinance  are  identical  it 
is  obvious  that  the  field  sought  to  be  covered  by  the 
ordinance  has  already  been  occupied  by  state  legislation. 
The  exception  to  the  general  rule  permitting  additional 
local  regulation  has  been  also  applied,  however,  in  situa- 
tions where  it  is  not  sc  apparent  that  the  field  is  already 
cc  upied  by  a  statute.   In  Ex  parte  Lanlels,  supra,  It  was 
held  that,  If  such  was  the  intent  of  the  Legislature,  a 
statute  setting  up  a  general  scheme  for  the  control  of  motor 
vehicles  on  the  highways  mi,ht  constitutionally  occupy  the 
entire  field  so  that  local  ordinances  on  the  subject  would 
be  Invalid.   (In  re  Murphy,  supra;  Atlas  Mixed  '  ortar  Co. 
v.   ity  of  Burbank,   upra;  (rant 7  op.  cit.  sjjra  at  ;Q.  99-100.) 
•""hft  effect  "f  these  several  decisions  is  to  declare  that 
whenever  the  State  of  California  seem  fit  to  adopt  a  general 
scheme  for  the  regulation  and  control  of  motor  vehicles  upon 
the  public  highways  of  the  state,  the  entire  control  over 
whatever  Phases  of  the  subject  are  covered  by  state  legislation 
•eases  Insofar  as  muni  i  al  or  local  legislation  is  concerneo.' 


...._ 


r  i-   i   X     0rU';   '•  '••   'lty  of  '-^»ank.  supra,  p.  663.) 
Unuer  thos*  c,  ■  ,  ,nce3|  the'oruinance  ii  invalid  because 

of  the  PanlcuUr  subject  and  any  such  legislation  is  necas- 
sarily  inconsistent  with  the  state  law." 


It  is  therefore  ray  opinion  that  the  proposed  legislation 
is  unconstitutional  for  the  reason  that  it  contravenf.  the  It, 


Respectfully  submitted, 


CITY  ATTO: 
To:   Police  Department 
EIF 
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May  15,    1946 

JECTl      YACiIT  HARBOR  IiASL.  . 

Gentleman: 

I  have  your  requoat   for  an  opinion  aa   follows: 

"Does   the   board   of   Park  C  omnia  a  loners   have   the  authority  to 
lease   out   the    operation  and  maintenance   of   mooring  facili- 
ties at  the  San  Francisco  carina  Yacht   Harbor,   and  also  com- 
mercial  enterprises,    sucn  as   a   ships'    chandlery  and  gas   sta- 
tion for  the  rendering   of  service  to  boat   ownera?      It    la   of 
course   understood  t  at  rules  and  regulations  will  be  estab- 
lished and  enf orced  by  the  Board  of  Park  Commissi oners." 

0  P   I  N      ION 

Section  41  of  the  Charter  reads  In  part  as  follows} 

"The  commissioners  shall  have  the  complete  and  exclusive  con- 
trol, management,  and  direction  of  the  parks,  squares,  avenues, 
grounds  and  recreation  centera,  now  or  hereafter  placed  under 
charge  of  the  commiasion,  including  exclusive  right  to  erect 
and  to  superintend  the  erection  of  buildings  and  structures 
thereon,  except  as  in  this  charter  otherwise  provided. 

"The  commiss loners  shall  not  lease  any  part  of  the  lands  under 
Its  control  nor  permit  the  building  or  maintenance  or  use  of 
any  structure  on  any  park,  square,  avenue  or  ground,  except 
for  recreation  purposes,  and  each  letting  or  permit  shall  be 
subject  to  the  approval  of  the  board  of  supervisors  by  ordinance," 

From  a  reading  of  this  section,  it  is  obvious  that  the  Park  Commis- 
sion has  the  power  to  lease  these  facilities  providing  that  the  pur- 
pose of  such  lease  la  for  recreation  and  the  questions  that  arise  from 
your  request  are  as  follows t 

1.  Is  the  leasing  out  of  maintenance  and  mooring  facilities  a 
lease  for  a  recreation  purpose? 

2.  would  a  lease  for  ships'  chandlery  and  gas  station  to  render 
services  to  boat  owners  be  a  recreational  purpose? 

In  answer  to  the  first  question,  I  advise  you  that  if  the  mooring 
facilities  are  to  be  used  exclusively  for  boats  to  be  used  for  recrea- 
tional purposes,  a  lease  of  that  sort  would  not  violate  Section  41  of 
the  Onarter  since  such  a  lease  would  be  exclusively  for  recreational 
purposes. 

In  liarter  v.  San  Joae  141  Cal.  659,  the  Supreme  Court  adopted  the 
following  language  from  a  New  York  caaei 

"...that  in  the  control  and  management  of  the  public  parks  of  a 
great  city  it  is  perfectly  proper  to  furnish  not  only  such  Inno- 
cent amusements  aa  may  enhance  the  pleasure  of  tuosowho  resort  to 
the  parks,  but  such  opportunities  for  rest  and  refreshment  for  them- 
selves and  their  animals  as  may  be  required,  will  not  be  disputed* 


.  ft. 

upon  municipal 
The  doing  of  these  things    1»  no  part   of  the  public  duty  imposed/ 
corporations  as   the  agent   of  the   state   in  the   performance 
of    its   governmental   functions,    but  ratner  a   part   of    tne 
business   of   the   city,    wnlca  it    may  not   undertake    in   its 
private   capacity,   as   the    owner   of   the   lands   w/iich  nave 
been  set  apart   for   park  purposes---fthether,    in  doing   these 
things   the   authorities    shall  act  themselves,    or  whether 
they  snail  be    performed  by  private    persons   under  an  agree- 
ment  with  the   park  authorities,    must  be   loft   very   largely 
to   trie   discretion  of  tnose   wno  have   control    of   the   parks. 
If,    in  tneir   Judgment,    it   shall   seem  better  that   the   furnish- 
ing  of   re fre s nment   shall  bo  farmed   out   to   some   person  for  a 
consideration,    subject   to  tne   regulation  and  control   of  the 
authorities,    it   cannot   be   said  as  a   matter   of  law  that   such 
discretion   is  beyond   their  power." 

Therefore,    you  are   advised   that  the    Park  Commission  may  enter   into 
a   lease  for    the   operation  and   maintenance   of   mooring  facilities   at  the 
San   Francisco   Carina   Yacht   Harbor. 

As   to   the   second  question,    I  nave   again  broken   it    Into  two    jarts 
and  shall   consider   It   accordingly. 

The  first   part   pertains   to  the  gas   station.     The   same  strict  rule 
must  be  laid  down  as   to  its  use;    taat   Is,    that  only  those  boats   tnat 
are   engaged   In  recreation  snail  be   serviced  by  it  and  under  such  a 
rule,    the   gas   station  becomes  an   Incident    to   the   proper  enjoyment    of 
the  mooring   and   operating  facilities. 

The  Appellate  Court   of  California   In  the  case   of     all   v.   Faircnild, 
Gillmore   «velton  Co.,    66  Cal.   App.    615,    at   page   622  used   the   following 
language: 

"We  are   not  unmindful   of  the   rule  that   if   tne  area   of  a  park 
is   used  for  buildings    or  activity   of   any  character   incidental 
to  its   enjoyment  as  a  park,    such  use  may  be  upheld  b     law." 

The   second  part   of  the   question  pertains    to  the   ship's   chandlery 
and   in  this   case    I  can  see   no  grounds    for   permitting   such  a   lease. 
This   would  necessitate   the   establishing   of  a   commercial   enterprise    in 
an  area   that   is  at  present  a  first-class  residential   one  and   it  would 
be  most  difficult   to   enforce   the  rules   w^ich    I   have    indioated   in  tne 
operation   of   tne   :r.ooring    facilities    and   the   gas   station.      A   ship's 
chandlery   is    in  the   nature    of  a  department   store   for   the   supplying    of 
ships'    stores   and   in  general   these   purchases   unlike   fuel,    need  not  be 
on  the   premises   for  the    incidental  assistance   that   they  may  give   to 
the    owners    of   pleasure  craft. 

Therefore,    I  advise   you  that   a   lease   may  be   executed  for   the   gas 
station  facility  but  not  for  the   ship's  chandlery  store. 

Respectfully  submitted, 

To:    _-oard  of    Park  Commissioners. 

CITY  ATTOKMEX 
BUR :  If 


I 


May  17,   1946 


SUBJECT!     Tax  Anticipation  Notes. 

Lear  oirt 

Thia  will  acknowledge  receipt    of  your  request  for  an  opinion 
as  followst 

KS^USST 

"Can  the  City  and  County  of  San  Francisco  issue 
tax  anticipation  warrants  that  are  non-interest  bearing? 

OPINION 

oection  81  of  the  charter  provides  for  the  issuanoe  of  tax 
anticipation  notes  under  the  conditions  end  circumstances  there  re- 
lated.As  to  the  payment  of  "interest"  thereon,  it  is  there  provided 
in  part  as  follows: 

ttEaoh  such  sale  shall  be  made  to  the  bidder  offer- 
ing the  lowest  rate  of  interest  or  whose  bid  represents  the 
lowest  net  cost  to  the  city  and  oountyj  provided,  however, 
that  the  rate  of  interest  to  be  paid  shall  not  exoeed  the 
sum  of  six  (6)  per  centum  per  annum,  and  full  authority  is 
hereby  given  to  said  board  of  supervisors  to  fix,  by  reso- 
lution, the  rate  of  interest  on  said  notes  or  other  evi- 
dence of  indebtedness  *  -«•  #  *•" 

I  can  find  no  legal  objection  to  the  issuanoe  of  non-interest 
bearing  tax  anticipation  notes  under  section  81  of  the  charter  - 
assuming  that  there  could  be  found  a  bidder  who  would  be  interested 
in  advancing  the  city  money  gratuitously  on  non- interest  bearing  tax 
anticipation  notes* 

Respectfully  submitted, 


.-r.   tester  H.  MaoPhee  Cil'V  Afi'OlUUS 

.Joard  of  Supervisors 
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May  17,1946 

SUflJECTl      ARE   MLSSJ      .  D    INTO  CIVIL  SERVICE 

h  AG    AIRPORT 

Dear  Sir: 

This   will  acknowledge  receipt   of  your  recent   request  for  an 
opinion  as    follows: 

KWrjbST 

"Mr.    John   ...    i-^st   has  boon  continuously  employed   on  Util- 
ity  Projects    of  the   city   since  August   2,    Yj\A, 

"Mr.   Jo..        t      ->oyer  likewise  nas  been  employed  since 
.tracer  1,    191     . 

"Since   I99t  botn  of   these  men  nave  been  engaged  at   the 
baa   .raicisco  Airport   on  construction  work  and  as  units 
of  construction  work  were   completed,    on  the  maintenance 
of   tnese  units   and  units   constructed  prior    to  1939. 

"Tney  nave  never  been  appointed  under  Civil  Service  pro- 
visions,   c.iat    is,    pursuant   to  examination  and   certifica- 
tion,  but   have   been  employed  under  authority  granted  under 
UN    "oic  '   carter. 

ejeauso   of    tne  fact    that   tiie   maintenance   work   performed 
at  the  San  Prancisc  >rt  by  these  employees   is  a 

necessary  part    of   tue   operation  of   tnat   utility,    your 
opinion   is   requested  be   to  whether   or  not    these  men  have 
acquired  civil   service   status  by  reason  of   such  employment 
pursuant   to   the   provisions   of  Section  125   of  the  charter 
aa   revised. n 

jPI'^IJN 

The  only  question  presented  by  your  inquiry  Is  whether  hessrs. 
best  and  Cooper  were  blanketed  Into  civil  service   positions  under 
Section    125   of   t:;e  Charter,    as  airport   anoloyeea. 

A  further   investigation   of   the  facts   herein  involved,    aa 
obtained  from  tin  log   ^ivil  Service  Commission  reveale 

that  during  a   period  from  at   least   1939   thru   January  20,    1941    (which 
later  date  was  when  section  X8i   ox    t„e   ^. narter  was  amended  to   include 
airport   employees   as   civil   service   I  os)    the  persons   here   in- 

volved did  work  at   toe  San  Francisco  Airport,      however,    it   further 
appears   that   during  this    jorioc  while   tho  airport   had  a   payroll   of 
Its   own,   neitner  the  names   of  best   nor  Cooper  appeared  thereon;   that 
on  the   contrary  the   names   of   Best  I   Cooper  aooeared  as   employed  by 
the  -  utchy  ;«ater  8  ower  aiv       .;    .ties  engineering  bureau, 

on  construction  work  outside  of  the  City  and  County  of  San  Pra  cisco. 
It  tnus  would  appear  that  to  the  extent  these  men  worked  on  constr ac- 
tion wor*  of  tne  airport  they  worked  as  employees  or'  c  ^y 
.  ater  Supply,    i  ower  and  UtTiitles  i  n^ineerinj   bureau---w   ich  bureau, 
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as  a  Bureau  or  Division,  was  employed  to  do  mn   engineering  job  for 
the  airport  as  distinguished  from  the  individual  employees  assigned 
to  the  work  by  this  Bureau  or  Envision.   This  conclusion  mist  follow 
from  the  fact  that  these  men,  Messrs.  best  and  Cooper,  were  not  paid 
directly  by  the  airport  as  were  the  employees  of  tae  airport,  but 
received  their  compensation  as  aforementioned  from  the  (letch-Hetchy 
..ater  Supply,  rower  and  Utilities  Engineering  bureau  above  indicated. 
We  have  been  advised  that  it  has  not  been  an  uncommon  practice  for 
this  Engineering  . ureau  to  be  employed  by  the  branches  and  departments 
of  the  City  government  to  engage  in  engineering  work  for  them. 

Section  125  of  the  Charter,  as  is  here  involved,  provides  as 
follows: 

"All  employees,  exclusive  of  the  manager,  of  the  present 
San  Francisco  airport,  who  are  actually  employed  at  the 
present  airport  operated  and  maintained  by  the  City  and 
County  of  San  Francisco  on  the  effective  date  of  this 
•mendmsnt  and  wno  have  been  continuously  so  employed  for 
one  year  immediately  preceding  said  date  shall  be  con- 
tinued in  their  respective  positions  as  if  appointed 
thereto  after  examination  and  certification  from  a  list 
of  eligibles  and  shall  tnereafter  be  governed  by  and  be 
subject  to  the  civil  service  provisions  of  this  charter." 

Under  the  circumstances  as  hereinabove  related,  it  cannot  be  said 
that  Messrs.  best  and  Cooper  were  employees  of  the  San  Francisco  Air- 
port who  had  been  continuously  so  employed  for  one  year  immediately 
preceding  the  effective  date  of  the  amendment  (January  20,  1941). 

You  are  therefore  advised  that   essrs.  Best  and  Cooper  were  not 
blanketed  Into  civil  service  as  airport  employees  under  Section  125 
of  the  Ciiarter. 

hespectfully  submitted, 


CITY  AT 


Publio  Utilities  Commission 
■  I 
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May  21,  1946 

SUBJECT  I   LAI  LIBRARY  CAPITAL  EXPENDITURES  RE  BUDGET  REQUEST. 

Dear  Gir: 

This   office   Is   in  receipt   of   your  request   for  an  opinion  as 
follows : 

"The  question  nas   arisen  before   the  Board  of  Supervisors,   ■ 
considering  tne  Budget  Request   of  the  San  Francisco  Law   Lib- 
rary for  the   year   1946-47,   whether   immovable   shelving,    securely 
fixed  to  the  walls,    floors  and/or  ceilings   of  the  Law  Library 
rooms  by  screws,    nails   and   other  permanent   means  are   included 
in  the  classification   "capital   expenditures   and  public    im- 
provements"  within  the   moaning  and   intendments   of  Section  72 
of  the  San  Francisco  Charter  and  other  comparable  sections. 
This   office   has   taken  the   position,  that   sholving   of   tnat 
character  falls  within  such  classification. 

"Your  formal   opinion  resolving  the  matter  within  the  period 
of  time  remaining  for  budget  consideration  is  respectfully 
requested. 

"Mr.   Walker   peddicord  was  the  representative  of  your  office 
present  during  the  discussion  before  the  ^oard  of  Supervisors 
and  he   is  conversant  with  the  within  subject  matter." 

OPINION 


I  call  your  attention  to  an  opinion  rendered  by  this  office  to 
the  Board  of  Supervisors  on  ?>!ay  3,  1946,  which  defines  capital 
expenditures  and  public  improvements.   From  this  opinion,  it  appears 
to  me  that  shelving  is  both  a  capital  expenditure  and  a  public  im- 
provement and  I  so  advise  you. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  San  Francisco  Law  Library 
/ad:  If 


Ill 


May  24,  1946 

SUBJECT:   COMPENSATION  FOR  THAV  T   1  I        LOYEE  BtTW  HIS 
E  IN  THE  CITY  AND  EMPLOYf.'FNT  OUT  OF  THE  CITY. 

Your  request  of  yesterday  for  opinion  la  as  follows: 

"The  Finance  Committee  at  Its  meeting  held  May 
22nd  entertained  a  proposal  looking  toward  the  compensa- 
tion of  those  civil  service  employees  repiding  in  San 
irancisco  but  occupying  positions  located  outside  the 
city  limits,  for  travel  time  in  going  to  and  coming 
from  such  positions. 

"It  Is  the  desire  of  the  Finance  Commit ttee  that 
you  furnish  your  written  opinion  as  to  the  le- ality 
of  making  provision  for  such  compensation,  particularly 
in  view  of  the  language  contained  in  Section  150  of 
the  Charter. 

"As  this  matter  will  be  before  the  Board  of  Super- 
visors at  its  meeting  to  be  held  B*tur4*y,  Rag  25»h, 
at  10:00  a.m.,  in  connection  with  the  prooosed  annual 
salary  ordinance  for  1946-47,  it  will  be  appreciated 
if  your  opinion  can  be  forthcoming  before  said  time." 

_  2  i  1  2  o  H 

No  funds  were  budgeted  for  the  purpose  of  payment  of  compen- 
sation for  the  travel  time  described}  hence  no  provision  -an  be 
made  for  it  in  the  annual  salary  or  ap  ropriation  ordinance. 

As  stated  in  Sullivan  v.  :  cflnley.  14  Cal.  (2d)  115, 

"Once  the  buc,  et  is  a.>. roved  by  the  Board  of 
Tu^ervisors,  the  fiscal  terms  of  the  annual  appropria- 
tion ordinance  and  the  annual  salary  ordinance  are 
a Jtomatically  fixed  beyond  the  power  of  change  by  any 
amendment s ***The  salary  ordinance  must  find  its  support 
in  the  items  of  the  budget." 

This  fact  is  conclusive  and  requires  a  negative  answer  to 
your  Inquiry  at  this  time. 

Before  funds  can  be  budgeted  for  the  purpose  stated,  however, 
there  must  be  a  foundation  laid  in  the  salary  standardization 
ordinance.   Either  positions  outside  the  city  must  be  differently 
classified  or  travel  time  compensation  must  be  reco raised  as  a 
part  of  the  compensation  for  tnem.   In  view  of  the  provisions  of 
both  Sections  150  anci  161  of  the  Charter  it  is  a  serious  question 
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whether  the  travel  time  described  con  be  provided  legally  by 
any  procedure,   ouch  a  question  would  require  careful  study 
end  is  not  within  the  bounds  of  this  opinion. 

I  therefore  advise  you  that  you  cannot  legally  provide 
for  compensation  for  the  travel  time  described  in  cither  the 
annual  salary  or  appropriation  ordinances  now  pending  before 
you. 

Respectfully  submitted, 


^ITY  ATTORNEY 


To:      rinanee  Conraibtee 

Board  of   Supervisors 


P 


■""?? 


Jtay  29,   1W46. 

SUbJT-C  [|  '&    SAN 

RAKXa 

Jentlemen: 

.     .       Lea   la    In  receipt   of    a   r^nueat  for  an  <r  lnlon  reading 

at    followa: 

"At  the  last  T>eetlwg  of  the  Library  Ccamltal 
It  was   ro  0H4  I        San  Vrti.-iC.sco  Pttblifl  .1 
fcrary  establish  a  duplicate  -ay  Plan. 

Is  plan  would  supplement  the  nuiaber  of  free 
co  ies.  of  popular  boons  with  book*        §96   and 
rented  to  patrons  at  a  ancaerate  charge  whlcr  after 
they  had  raid  for  themselves  would  revert  to  t-.e 
reguiar  circulating  collection. 

he  purpose  of  the  plan  Is  to  provide  additional 
co  lea      e»]  vlar  books  which  cannot  now  be  pur- 
c  *?sed  Lb  sufficient  numbers  to  supply  the  de  and 
owing  to  our  limited  book  funds.   Duplicate  Pay  if.   a 
are  ;,ow  In  operation  In  approxl  s  Lei  J  two-ti. Ire's  of 
public  Lierarlai         I  the  Bnltad   tales. 

ore  final  decision  Is  reached  on  the  advisa- 
bility of  adopting  the  plan,  the  Commission  would 
reciate  If  you  will  prepare  an  opinion  as  to 
Hllty  of  such  a  plan  sco  vi 

•rury.H 

i    ■  ■ 

I      art  to  be  no  objection  to  the  Duplicate   ay   ian 
aa  outil  .eo  In  your  request  for  an  opinion. 

The  case  of  Jre^ory's  ^ook  Ltore,  X;.c.  v.   rovldpnce  -utile  M- 
br«ry,  127  Atlantic  ibO,  construes  l>*ngu&r,e  in  a  statute  which  au- 
ad  the  gra  ting  of  Mate  aid  only  to  "free  libraries.'* 

rary  of  rovidence  h>  »d  established  a  system  I      -'ing 
rentals  for  duplicate  nook:,  as  contemplated  by  the  Library  Coram* a- 
aion.    Hm  court  In  Mscuaalng  this  question  .>ade  I  ha  following  ob- 
aervatlo  a : 

■ll  the  state  board  of  education  without  au- 
thority to  grant  state  aid  to  aald  library  by 
reason  of  the  fact  that  the  library  makea  a  ohar 
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for  the  use  of  the  hooks  in  the  duplicate  pay  collection, 
when  taken  from  the  library?   Of  every  book  contained  in 
the  duplicate   ay  collection,  there  is  in  the  main  collec- 
ti  n  at  least  one  copy,  which  may  be  obtait.ed  by  the  public 
without  cargo.  Uo   charge  is  .  iade  for  the  use  of  the  books 
in  the  duplicate  pay  collection,  unless  taken  from  the  li- 
brary.  Probably  all  of  the  libraries  recoiling  state  aid 
have  certain  books,  such  as  books  of  reference,  etc.,  which 
may  not  be  taken  from  the  library.    It  has  not  been  sugges- 
ted that  the  'free  use'  of  s.-'id  books  is  not  secured  'to 
the  people  of  tie  town  and  neighborhood',  etc.   The  purpose 
of  the  statute  and  the  rule  is  that  the  state  may,  by  ren- 
dering a  small  aid,  increase  the  usefulness  of  libraries 
which  are  freely  rendering  a  public  service.   The  purpose  of 
the  statute  is  not  to  orevent  libraries  receiving  state  aid 
from,  In  any  manner  competing  with  the  business  of  the  com- 
plainants. 

"Suppose  it  should  be  held  that  said  library,  in  order 
to  obtain  state  aid,  must  permit  all  books  in  the  duplicate 
pay  collection  to  bo  taken  from  the  library  v.ithout  charge, 
what  will  be  the  result?  Host  of  the  books  in  said  collec- 
ti  n  are  books  recently  published,  for  which  there  is,  for 
a  short  tlJM  ,  a  considerable  demand,   before  the  unusual  de- 
mand ceases,  the  cnarge  for  rental  usually  pays  for  the  cost 
of  the  book,  which  is  thereafter  placed  in  the  free  collec- 
tion.  If  the  library  does  not  make  a  charge  for  the  books 
in  the  duplicate  pay  collection,  it  cannot  be  expected  that 
the  library  will  continue  to  maintain  this  collection,  by 
purchasing  several  duplicate  copies  of  recent  books,  to  satis- 
fy a  tern  orary  popular  demand.   The  result  will  be  that  the 
chances  of  a  person  obtaining,  within  a  tJjlven  time,  the  free 
use  of  a  copy  of  one  of  tiiese  boons,  will  be  greatly  lessened, 
and  the  purpose  for  which  the  statute  and  rule  were  adopted 
would  be  frustrated.   Taking  a  common-sense  view  of  the  prob- 
lem, it  must  be  said  t-,at  the  '  free  use'  of  said  library,  as 
required  by  the  statute,  is  secured  to  the  public." 

It  Is  further  noted  that  approximately  two- thirds  of  the  pub- 
lic libraries  throughout  the  United  States  have  adopted  the  Dupli- 
cate Pay  Plan  in  order  that  the  patrons  of  the  public  libraries  may 
have  additional  books  at  their  disposal. 

You  are  auvised  that,  In  my  opinion,  thore  is  no  legal  objec- 
tion to  the  establishment  in  the  San  francisco  Public  Library  of  a 
Duplicate  Pay  Plan. 

Respectfully  submitted 

To: 

San  Francisco  Public  Library  CITY  ATTORNEY. 


MB 


a?  ?/ 
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I  lemen: 

This  will  acknowledge  receipt  of  your  reeent  request  for  en  o  inior 
es  follows : 

"The  board  of  Trustees  of  the  California  Palace  of  t  e 
Legion       or  would  li*e  your  opinion  as  to  whether  re- 
ceipts deriveu  froa  adiaiaaion  caries  to  Use  Calif  or   a 
Palace  of  Ue  eglon  of  honor  could  be  used  far  purposes 
other  than  those  directly  connected  with  the  museum. 

"The  specific  matter  which  trings  this  up  is  t..at  "real- 
dent  sul  Verdier  oi      -.ard,  has  in  i»ind  the  securing  for 
the  Legion  of  honor  of  a  very  fine  exhibition  which  has  been 
displayed  in  Ingland,  New  York*  and  elsewhere,  and  which  is 
to  be  circuited  throughout  ktat  country,  for  tie  uroose  of 
ralaing  funds  for  i reuch  rel  ef.   /r. Verdier  states  that  the 
fort  of  relief  that  has  been  In  effect  up  *.o  this  tie  will 
be  diecontinued  in  a  couple  of  months  let       rmce,  s  co   - 
try  largely  devastated  by  the  war,  on  a  condition  wl  ere  tx.e 
people  are  in  extreme  need  of  help.   In  :^ew  fork,  on  the  open- 
ing da:,       s  exhibition,  a  charge  of  „2b  was  made  and  fol- 
lowing Ihll  one  day  the  charge  was  reduced  to  a  dollar  or  so. 
LtlOB  in  itself  is  one  that  would  attract  a  tremen- 
dous amount  of  interest  and  in  addition  to  this,  the  use  of 
the  funds  derived  froi  admission  charges  would  be  in  a  worthy 
cause,  the  money  to  be  sent  to  relief  agencies  known  to  be 
dependable* 

"If  the  full  amount  of  the  admission  charges  could  not  . e 
s  used,  could  any  arrangement  be  made,  possibly  by  charg- 
ing the  promotors  oi  the  exhibition  a  fee,  ss  ten  would  enable 
the  ajueeur.  to  use  the  funds  i'or  t.-.e  jjur,'  sea  indlcat. 

so,  would  it  be  necessary  for  the  board  of  Trustees  to 
act  upon  this  matter  or  could  It  be  done  by  the  executive  au- 
thorities of  ti.e  xuseua? 

"In  correction  with  the  above  please  see  kr.  O'loole's 
opinion  of  October  10,  1&40,  relative  to  charging  admission 
to  tr.e  l.   glon  of  honor  buildl.*g.n 

Any  and  all  monies  collected  by  the  California  ^alace  of  I  hi 
Legion  of  honor  would  have  to  be  turned  into  the  treasury  of  the 
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miid   County  oi      r&:  Cisco  pursuant  to  the  t«r;..s  and  provlsi   s 
of  lection  82  of  the  Charter.   Any  atte..  .  t  to  give  away  any  of  I 
monies,  even  for  so  aortt.y  e  charitable   urpose  ee  1?  ciceteo  In  y.  r 
request,  would  constitute  a  gift  of  public  monies  In  violation  of  lav. 

You  have  Indicated  In  orel  conversations  supplementing  your  request 
i  a  i  Mm  roposec  exhibition  is  a  most  desirable  and  Interesting  ore  to 
have  or    display  at  the  Calif  err.  a  alace  of  the  region  of  honor,  trie  sl- 
aving been  displayed  In  England,   cw  .ork,  ©te«   [ewj  state 
It  sould  take  two  or  three  galleries  of  tr.e  nineteen  display  galleries 
on  the  loaer  floor  of  the  Legion  of  donor  to  properly  dlsplsy  this  ex- 
hibit 1  a,  and  you  ask  whether  It  would  be  . osslble  to  contract  with  the 
e>   _ I  tors  thereof  to  rent  c      a  required  space  on  a  reasonacle  re  ta] 
basis,  and  whether,  under  such  circumstances,  the  exhibition  could  sake 
a  cnarge  for  tr.e   rivil  ge  ofvlewlng  such  exhibition  and  retain  the  pro- 
ceeds of  any  sue   c  ergeY   I  believe  that  such  a  rental  o:  space  could 
be  aade   and  the  exhibitor  of  the  rented  a- ace  could  retain  t  e   roessds 
of  the  adi ..Ission  thargs  mads  to  enter  sny  aueh  exhibition.   Of  course, 

exhibitor  would  have  to  pay  a  rsaaonabls  rental  for  the  s  ace  ,c  l.- 
pled,  snd  would  have  to  collect  the  admission  cbargss  with  his  own  •* 
sonnel,  as  w«ll  as  display  the  exhibit  thorough  r.la  o*n  ersonnel  In  at- 
teiidance. 


Yo       or  askeo  whether,  in  lieu  of  an  out  and  out  rental  cur  t, 
a  reasonable  arrangement  could  oe  made  with  the  exhibitor  to  receive,  ss 
rental  for  tr.e  arace  occupied,  a  percentage  of  tne  admission  fees  col- 
lected by  tre  exhibitor.   I  relieve  that  euch  an  arrange  ent  could  _e 
entered  into.   Any  aueh  transaction  would  rave  to  bs  sctsd  u;;on  by 
t  e  ix;ard  of  Trustees.   Tnls  !s  because  of  tre  -jrovlsi        action  SO 
of  the  Charter  which  provides,  lr.  rart,  as  follows: 

e  California  Palaee  of  the  Legion  of  nonor  shall  bs  known 

ss  such  In  perpetuity.   The  management,  superintendence,  s  d  o  - 

eration  thereof  and  the  la-^ds  set  aside  therefor  er.all  be  veeted 

In  a  board  of  eleven  trustees 

•The  boari  sr.ail  ha*e  exclusive  c  ergs  of  the  said  memorial, 
the  lands  set  as  ice  r  ar  for,  snd  its  affairs,  and  of  all  rssl 
and  psrsonal  property  thereunto  belonging,  or  which  cay  be  ac- 
quired by  loan,  BsnrahaM,flf  t,   evise,  bequest  or  ot  erwlse, 
when  not  Inco  eletent  with  the  terms  snd  conditions  of  tha  loan, 
gift,  devise  or  cequsst." 

are  thai  advised,  on  your  r  ghts  and  duties,  with  respect  to  the 
Inquiries  prsteatsd  In  your  rsqusst  for  an  opinion. 


i espectful:y  submitted, 


Tot  Trustees  Cell  for  r.la 
alace  of  the  region  of 

o-    r. 


CITY  ATI  in. 


Ob 


June  e,  194« 

SUBJECT  I  Old  Age  Penaionera  Hot  *«ntitled 
to  reduced  treet  Gui   area. 

HhUomm 

*— «*   fK«X°U#.haV#/^u#afcfd  *"  option  as   to  whether  you  «f 

&  KSS^S  w-^S!1*^*  *  parohafl#  oard-  '•!*••«««« 

orxmoH 

"xhe  purpoae  of  the  proposed  **mm  in  scheduleo  of  far*. 
to  allow  any  bona  fldo  recipient  of  .state  old  «  Pension  to  hive" 
the  Privilege  of  riding  the  street  ear.  at  toe  rite  of  16  ridea 

Sli  dSJSSi^.f!"6  *?  t;rHnt  tM8  rel&tlv.ly  alnor^.^al^~ 
in  vif!  n?^*?1  a8?,SV'oraong-   Thl8'  *"»•▼•».  ***  not  be  done 
In  view  of  aection  119.1  of  the  charter.   It  is  Drovicad  r^IV*. 
under  subdivision  (d)  aection  5,  that  when  the  *Slic  uUlJti!^ 
Ccaaassion.  with  the  advice  and'epproval  of  «L  Sayo?  a  ££  L 

Si^^tK  ^ration  £5.°*  ~  t0  ^  -*•"*  **  »*~ 

Member,  a?*??**  r^faCJ  **8  ««*out«*-  ->7  Hi.  Honor  the  Kfeyor,  the 
fluiS"  cL££*  rl'^T  Ul?  uriicera  of  toe  *ark.t  StreaT 
rauwHj  uoapany  on  the   14 th  day  of  Bq  ten*ber,   1944. 

-*.♦.-,     w  •**»•*  the  aection  of  the  charter  referred  to  it  was 

^JaTi8"^^  thrfc  "°*pt  fo*  8Ci*>o1  «^S^n  anfotoer 
J?™  *T  casffl  P*****11*  to  wiUch  reduced  or  free  transporta- 
tion now  exists  in  accordance  wit;,   the  exiatin,    aractice 
of  toe  Municipal  Hallway,    the  regular  fare  for^tSanwr Ja tion 

ori*.-  J  !  <*  tfnt"  ***  P*8  «h,er  until  the  purchase 

P£i?         w     *?  °^raJtiv»  Properties  toall  have  iWpSd  in 
full  as  ncreln  provided*  ,  «-•»•*  p»*«  *« 

»        ( ...aotation  included  in  contract). 

t,.*„™  rJLff  tiier*for«  **  opinion  that  unlea.  reduced  or  free 

^!«   ^tt  i?!1  hUlw"y  Prl<"*   to    tiie   ;i3th  day   of   September.    1844 

Jteef r^iii/CqUlr#d  th#  <****"*•  Properties  of  toe^rJ." 
Street  I  -llway,    you  may  not  ^rant  a  reduced  fare  to  Old  *fce 


Pensioners  until   the   balance  or  the  debt  due  the  Market 
Street  hallway  Company  is  paid, 

I  eapoctfully   submitted. 


Citj    autorney 


By 


DIM       .  .iUf 

lie  Utilities  Counsel 


Tot 

Public  utilities  Coaaisslon 


DRH 


June  6,    1946 

SUBJLCTl         MSCWSIW   OF  PINAL  ui.Qlii.1  iDAIE  MARRIAGE 

1IISKE   FIRST  HUSBAND 

Deer  Sir j 

1  am  In  receipt   of  a   request  for  an  opinion  as   follows! 

.  !.l  you  ploase  aaalat  us    in  oJiar' 

3  arise  MF   investigation 

a   step-parant  adoption?     Under  the   provisions   of  Section 

a,    Investigation  1  epart- 

aser  I  s   ■AndAtOFF  In  tr.o  case  of  an  adoption  by 

I  tep-paront  alnco  tue  code  further  states,    'no  order  of 
adoption   shall  be   Issued  «j    t  M    Court  until  after   favorable 
r©i  I  tlon  thoreor.  is  cer.'      ..n   l  inti   it 

necessary  to  call   on  you  for  assistance  ilatt   this     articular 
set   oi    circumstances  vsr  heretofore  ariaan  In  the   years 

in  whien  «e   'j*ve  been  handling  step-parent  adoptions, 

iliii      .      a  or  and  Carl    P.    reels  alias   Carl   Garcia,  were 
etarrLeO    in   !.eno,    .'.evada,    on  6/27/51.      ThOir   shlXd«       >  fan*   Joan 
is.    Ml    v^orn   in   Berkeley,    Calif*    on  l/.?,0/34.      Ac:    i  fce 

ellie    r«wls,    ner  .nusbend  desorted    :er  s)  grtlg  before   t..e 
birtn  of   t;je  oMld  and   ;ias   rfvr  contributed  toward  the   support 
of  t.ie   solid*       3a  7/13/4$!      rs,    BsJcOF   obtained  an    interlocutory 
decree   of   clvorce   fron  Carl   J  awls,   divorce   bavlnfl  been  granted 
on   I  M     -rounds    of   wilful  desortior.  :  been 

awarded  solo   care,    cue  tody  and  control   ot    the  minor  riiildren 
of   t'.sa  ?arris~e.      Ob  il/l-V^S,   nearly  foi  vfter  the 

interlocutory,    the   then   Mrs,    T*wis   -"larr-led   one  .lor    In 

Tanpa,    Ma. 

9Ur.   bob     eixtior  ^as   now  cetltloned   in  San  Irene ieco  to  adopt 
the  child,    ?vonne  •*!•«      Tbi  validity  of    fof   r^esant 

■arris^e  between   Nellie  snd      ob    •  sador   is   the  point  at   issue. 
•  .    bjm      "s.    Meador   oortend    t.mt  undor  3ecticn  61,    oara^raph 

2  of  the  Civil  Code,   the  pro* ant   carriage   is  a  \ 

arrears    to   us,      owe  »f,  ..  .  -  Mi 

-self  under   tre    Jurisdiction   of   the  All—tti  I    ^o- 

tained  an   Interlocutory  decree  .rce  and    thereby  estopped 

erself  from  benefit    '  rovisi:  action  CI   of 

the  civil  C^de.      there  Appears   to  be   laeonslsl  La  the  ar;u- 

aent   that   Shi  could,    on  the   one  hand,   be  Hove  t.ne  i.ian  to  be 
dead  or  certainly  not  lOMBj   tola  to  be    livl.-\;,   but   on  tiia   ot.ior 
hand  cc  Into  Court  tad    obtain  a  divorce   fru        .    .      it 

would  appear  that  an  action  to  havs    k  llarod   legally 

dead  ij  re  been  a  rcora  le  action,      .He  have  withheld 

a  favorable  recommendation  in  this   case  beeauee  we  question 
the  validity  of   tr.ia   prosar.t   aurrlaga.      »'«o  are   therefore  sub- 
nit*  ttar  to  your  office  f  ion  before  writing 
our  roport  to  the  Court. 

"WO  shall  be  very  grateful  for  woatever  assistance   you  can 
rendor  us   in  this  net 


OPHIOK 

The   quoation  which  you  raise  in  your  requeet  for  an  opinion  la 

whether  *  person  who  has  secured  an   Interlocutory  decree   of  divorce 
and  haa   roinarriod  bofore  a  final  decreo   o.  o    :ay  claim  that  the 

aeoond  marriage   la  valid  on  the  baala   of  Section  61   of  the  Civil  Code, 
wulch  provides  as  follow t 

"A  subsequent  marriage  contracted  by  any  peraon  during  the 
life  of  a  former  husband  or  wife  of  auch  peraon,   with  any 
peraon  other  than  suoh  former  husband  or  wife,    la   illegal  and 
void  from  the  beginning,***. 

N2.    Jnless   such  former  husband  or  wife   la  absent,   and  not 
known  to  auch  peraon  to  do  living  i'cr  the  space   of  five 
aucoeaaive  years   immediately  preceding  such  subsequent 
marriage,    or  is  generally  reputed   or  believed  by  such  person 
to  be  dead  at  the  time  such  subsequent  marriage  waa  contracted* 
In  either  of  wnlch  cases   the  aubaequent  mjrrlage   la  valid  un- 
til lta   nullity  la  adjudged  by  a  competent  tribunal. " 

The  District  Court   of  Appeal  of  the  State  of  California   in  the 
Latate   of   t'rani:   ;  orry,   68  Cal.   *pp.   4*10,    aad  occaalon  to  paaa   u 
the  queatlon  which  you  ralao   in  a  case   involving  the  application  by 
a  wife   of  let tare   of  actinia t rut ion  of   tne  estate  of   nsr  deceased 
husband.      In  L88T  the  petitioner  carried  a  peraon  named  Wat  hen,  with 
whom  she   lived  for  about  a   year,   after  ■felta  ti..>e  sue  was  deserted  by 
ffathen.      In  1003,    15  years  subsequent   to  the  date   of  desertion,   peti- 
tioner aaaumed  the  relation  of  wife  with  t»ie  decedent  and   i  od 
to  live  with  him  as   hia  wife   until  his  death,   though  they  did  not 
marry  until  May  8,    1009,      in  1904  the  petitioner,   after  consultation 
with  sn  attorney,  commenced  action  for  a  divorce  against  «?athen  upon 
tue  grounds  of  desertion,   arid   in  1906  aha  obtained  an  interlocutory 
Judgment   of  divorce.     A  final  decree  of  divorce  waa  not  rendered  or 
entered  until    lovember  50,   1909.     The  petltl            und  the  decedent  did 
not   merry   until  I4ay  0,    IS      ,          ariod  of  about  ai;.               a  prior  to 
the  final  decree  of  divorce.      fht  trial  court  found  that  the  peti- 
tioner and  the  decedent  were  validly  -.narried  and  grafted  lettera  of 
administration  to  the  petitioner. 

o  Court  on  appeal  stated  thst  aa  the  marriage  of  the  decedent 
and  the  petitioner  was   regularly  and  duly  solemnised,    taere  was   fchf re- 
fore  a   very  strong  presumption  that  the  marriage  waa   legal  and  that 
under  the  well-establlahed  law,   the  burden  would  be  upon  the  party 
aaaer  .e  guilt   or  Immoral  It.  ove    lb*  negative —  that   t^e  first 

marriage  had  not  ended  before  the  second  marriage.     The  Court   then 
cited  aubdiviaion  2  of  Seotion  61  and  stated  at   page  423 1 

"If,    tnerefore,    Aatiien  waa  absent  from  respondent  and  waa  not 
known  to  hmr  to  be   living  for  the  apace   of  five  aucoeaaive 
yeara   immediately  preceding  her  marriage   to   i;erry,   her  marriage 
to  Perry  is   valid." 

Aa  to  fcfci  effect   of  the  divorce  proceedings,   the  Court  stated  at 
pa^e  424 i 


3 

far  aa  tne  divorce  proceeding  are  concerned,   tha  trial 
court   -nay  wall  have  concluded,  aa   it  doubtleaaly  did,   that 
respondent  being  uncertain  aa   to  ner  marital  atatue  with 
'.Vat  hen,   consulted  ner  attorney,   and  that   it  waa   upon  the 
advice  and  euggestion  of  her  attorney  that  a  dlvoroe  enould 
be  obtained  elstply  aa  a  precautionary  measure  to  legally 
eetablish  respondent* a   atatue  aa  a  single  person." 

The  Court  cor>cluded  L..uL   u  ore  waa  sufficient  evidence  to  aus- 
tain  tne  trial  court's  1 '.  what  the  second  rnarriage  was  valid 

and  atated  at  page  426s 

fact,  we  believe,   fror*  the  evidence  preeented,   that 
Its  decision  was   Just  and   in  accordance  with  the  express 
policy  at  law,  which  la  to  uphold,   if  possible,  the  legal- 
ity of  marriage. " 

You  are  advlaed  therefore   t  .at  tfra*   Header  la  not  eatopped  from 
benefiting  by   the  proviaiona   of  Section  61  of  the  Civil  Code  becauae 
aha   obtained  an  interlocutory  decree  of  divorce  from  tor  first   hue- 
band  on  the   gyejajsji  of  dasertion. 

Reapoetfully  submitted, 


rf  iif 

oeo.    ;.    3eoeke 

c:  tttion  affioer 

JUvenlle  Court  Jepmrttm»nt 


June  7,  1946. 


SUBJECT:   EFFECTIVE  DATS  OF  RESOLUTION  5317 
OF  THE  BOARD  UF  SUPERVISORS. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an  opinion 
as  iollows  : 

"At  the  specific  request  of  the  Controller  and  the  Di- 
rector of  the  Department  of  Public  Works,  I  am  asking  that 
you  advise  me  of  the  date  on  which  the  new  rates  approved 
by  the  Board  of  Supervisors  in  Resolution  5317  amending 
Resolution  5115  become  effective. 

"This  is  necessary  as  the  matter  of  retroactive  pay  for 
the  various  dump  trucks  which  the  City  and  County  of  San 
Francisco  has  on  hire  is  held  in  abeyance  pending  this  advice." 

OPINION. 

Resolutions  of  the  Board  of  Supervisors,  when  approved  by  the  kayor, 
and  returned  to  the  Clerk  of  the  Board  within  the  time  provided  by  law, 
become  effective  as  of  the  date  of  the  returning  of  the  resolution  to 
the  Clerk  of  the  Board,  with  the  Mayor's  approval  thereon. 

In  this  case  the  resolution  was  approved  by  the  Mayor  and  returned 
to  the  Clerk  of  the  Board  of  Supervisors  on  march  12,  1946. 

You  are  therefore  advised  that  the  effective  date  of  Resolution 
5317  is  tfarch  12,  1946. 

Respectfully  submitted, 

JNO.  J«  O'TOOU  


City  Attorney, 

To:  Purchasing  Department. 

cc.  Hon.  hoger  D. Laphara, Mayor ; 
Thos.  A.  i-ro^ks, 

Chief  Administrative  Officer- 
.  0  .  Veiisano, 

Director  of  Public  Works, 
arry  D.h.oss,  Controller. 


NSW 


June  13,    1946 

SUBJECT  J        BUtffXWI   HOLIDAYS 

Dear  Sin 

This  office  is  in  receipt  of  your  request  for  an  opinion  reading 
ee  follows t 

"Will  you  please  advise  me  whether  the  special  recall  elec- 
tion, called  by  the  ho,;istrar  of  Voters  for  July  16,  1946, 
is  a  legal  holiday  under  tne  provisions  of  Section  07  of 
Part  One  of  tha  San  Francisco  Municipal  Code?   I  presume 
that  this  election  is  to  be  held  'in  pursuance  of  the  pro- 
visions of  tae  Charter  of  the  City  and  County  of  San  Fran- 
cisco* as  per  Section  170, 

"Would  you  slso  advise  me  the  bear-in,;  of  this  election  upon 
Sections  2  and  t«4  of  the  new  Annual  Salary  Ordinance,  bill 
No,  4101?" 

0  P  I  J  I   0  N 

In  response  to  the  f ore  ;olnt:  request  for  an   opinion,    please 
be  advised  that  an  ordinance  has   Just  been  passed  by  the   Board  of 
Supervisors  repeal  Izi<;  ^action  <37  of   Part   1   of   the  San  Francisco 
Municipal  Code  so  that  municipal   election  days  are  no  longer  legal 
..olldays. 

In  vlow  of   this,    it  will  not   be  necessary  for  me   to  answer  the 
second  paragraph  of  your  request. 

Respectfully  submitted, 


CITY  ATTORKEX 


•ADtlf 

Secretary   of  tie 
Beard  of  Trustees   of  the 

.    .  e   Young  memorial   ..usevun 


' 


June  13,    1946 

JRITY  OF  B 
CITY   OR  TY. 

Dear  Sin 

La  office   Is   In  recoipt  of  a  request  for  an  opinion  which  reads 
as  follows: 

"la    |    u      tutf   af  L*ors  acting   In  a  legal  manner  and 

consonance   with  trie   provisions  and   Intont    of  the  char- 
tor   In  confir;  a  sals   of  city-owned  land   for  a  sum  of 

money  whioh,   within  tne  knowledge   of  the  members   of  the 
Board,    la  substantially  lower  .at  which  bonafide   pur- 

ehassrs  have  offered  or  are  prepared  to  offer •  " 

OPINION 

The  sale  of  real  property  owned  by  the  City  and  County  of  San 
Franoisco  is  governed  by  Section  V2  of  the  Carter  which  reads  as 
follows: 

"Any  real  property  owned  by  the  city  and  county,  except inc 
lands  for  parks  and  squares,  may  be  sold  on  the  recommenda- 
tion of  tae  officer,  board  or  commission  in  charge  of  the 
department  responsible  f«  the  administration  of  such 
property.   When  the  board  of  supervisors,  by  ordinance,  may 
authorise  ouch  sale  and  determine  that  the  public  interest 
or  necessity  demands,  or  will  not  be  inconvenienced  by,  such 
sale,  the  direct  or  shall  make  a  preliminary  ap- 

praisal of  the  value  of  such  property.    •   ii&ctor  of 
property  shall  advertise  by  publication  the  time  and  place 
oi       r-cpeseci  sale.   It  shell  forthwith  report  to  the 
department  head  concerned  and  to  the  supervisors  the  amount 
of  any  and  all  tenders  received  by  him.  The  supervisors 
nay  authorise  the  acceptance  of  tiia  highest  and  best  tender, 
or  tidy  Tay,  by  ordinance,  direct  thut  such  property  be  sold 
at  public  auction,  date  oi  wuich  shall  be  fixed  in  the  ordin- 
ance, !Io  sale  other  than  a  sale  at  public  auotion  shall  be 
authorised  by  the  supervisors  unless  tue  sum  offered  shall 
be  at  least  ninety  per  cent  of  the  preliminary  appraisal  of 
such  property  hereinbefore  referred  to." 

It  will  be  noted  that  the  first  step  essential  to  the  sale  of 
City  property  is  the  reoonwendation  of  the  oil  leer,  board  or  commis- 
sion in  charge  of  the  department  responsible  for  the  administration 
of  such  property.   The  second  step  la  action  by  the  Board  of  Super- 
visors by  ordinance  authorising  the  sale  and  directing  t  a   lirector 

roperty  to  make  a  preliminary  appraisal  of  the  value  of  the 
property.   Xhe  third  step  is  the  advertising  of  the  sale  by  the 
Mrector  of  property.   Tae  barter  does  not  jrovide  the  .^etnod  by 
which  the  Lirector  of  .roperty  shall  obtain  tenders  from  prospective 
purchasers  or   the  property.  After  he  has  obtained  tenders  (or  bids) 
tne  fourth  step  is  a  report  of  toe  highest  and  best  tender  to  the 
depart  sent  head  and  to  the  Board  of  Supervisors.  When  the  hoard  of 


Supervisors    i«r   advlred   of  the   highest  and  beat   tender   (or  bid),    it 
has   the   legal  authority  to  accept   the  tender   (or  old)   end  thus   con- 
firm the    sale   :iade  by  the  I  irector  of   *roperty.     Should  the  Hoard 
of  Supervisors    In  Its   doscrction  decide  to  refuse  the  hl(.;heet  and 
beet   tender   s  ib^iltted  to  it   through  the      irector  of    rroperty,    it  way 
by  c  j  direct   that   the    property  be  sold  at  public  auction  on 

a  date  w    !ch  shall  >e  fixed    in  fch*   ordinance.     The  Charter  does  not 
state   ■pcelfleollj  by  who  -opart  y    is   to  be  sold  at   public   auc- 

tlo   .  tit    Intent  feppoars   to  be  that  the  sale  should  be 

neld  by   the  1  Irrjct  .      it  would  be  well,    therefore,   to 

Include  a   provialo.  ^he   sale   should  be  held  by  the  director  of 

x*roperty# 

Section  92  further  provides  that  the  uoard  of  Supervisors  shall 
not   confirm  a   sale  unless   the  sum  offered   Is  at  least   90;*  of  the 
preliminary  appraisal   of   una  director   of   Property. 

You  are  therefore  advised  taet  the  Zo*r£  of  Supervisors  may 
confirm  the  highest  and  beat  tender   (or  bid)   forwarded  to  them  by 
the  i; Irector  of  property,   or  may  refuse  said  tender   (or  bid)  and 
direct  that   the   property  be  sold  at  public  auction  as  outlined  above. 

Ker,  Lly  submitted, 


em  a, 


RJBllf 

Secretary  of 
Tot  Board  of  Supervisors 


IfaS 


June  17,  1946. 

:   IN  M  ...  :  .fa, 

t*ar  hire: 

I  am  in  receipt  of  your  letter  under  date  of  June  13,  1W46, 
which  reede  as  follows: 

MN  la  set  forth  below  a  a ta tenant  made  by 
Supervisor  thrown  concerning       .  aeticeii  which 
occurred  |a  connection  with  the  election  of  June  4th 
of  tils  year. 

o  board  or  ^supervisors  would  appreciate  it  if 
they  may  have  a  response  from  you  as  to  the  reflective 
Matters  referred  to  in  Supervisor  irown*s  statement. 

*i  tatement  of  Supervisor  i:rownx  »In  several  vot- 
ing districts  in  the  last  election  the  voting  was  some- 
what irregular  in  that  a  nuaabsr  oi  voi«p«  presented 
themselves  at  the  polls  a  few  minutes  before  the  8x00 
d.  m.  closing  time,  and  in  at  least  two  districts  a 
number  of  people,  upwards  of  IOC,  were  In  line  out.lde 
the  polling  booths  at  the  time  they  were  su  posed  to 
cloae,  8:00  p.  m*      Bm  practice  has  been  to  allow  sueh 
people  to  vote  provided  they  are  within  the  Halts  or 
the  polling  buoth  at  the  time  thoy  close, but  at  the 
last  election  I  understand  thai       ople  e tending 
out  ide  the  booths  were  allowed  to  vote,  which  is  an 
extee.elon  of       eajegp   racdee.   I  oue:  tion  the  le- 
gality of  that  system,  and  I  would  like  to  ask  the 
City  Attorney  for  an  opinion  as  to  whether  tnat  prae- 

M  is  legal  and  wnether  It  si ould  be  continued  in 
the  future.   Also,   would  like  a  report  fr- 
Registrar  as  to  the  extent  that  tnls  . ractice  was  fol- 
lowed in  hae  last  election,  particularly  at  t*o  polr  •, 
1114  Jiluan  i  tree t  and  at  the  hunters  bii.t  ousing 
set.'" 

KB* 

thm   matter  of  opening  and  closing  of  polling  places  at 
elections  is  regulated  by       ate  law.   Ihe  pertinent  provisions 
on  t  a  MfcJMl  Sjra  I  ou;.<«  L>  Iffl— I  ITU  ajaj  u73b  if  tlsf   lection 
Code,   ihe  sections  read  as  follows: 


J 


"Sec.  5734.   *hen  the  polls  ere  closed,  the  pre- 
cinct board  shall  proclaim  that  fact  aloud  at  t  e 
place  of  election.  After  the  proclamation,  no 
ballot  shall  be  received.  However,  If  at  the  hour 
01  cio*i<.   t  .ere  are  any  other  voters  la  tie  poll- 
ing place,  r   in  line  at  the  door,  who  are  quali- 
fied to  vote  and  have  not  been  able  to  do  so  il  e«i 
appearing,  I  I    lis  shall  be  kept  open  a  sufficient 
time  to  enable  t-nem  to  vote*" 

"Sec.  5755.  An;  one  v  o  arrives  at  the  polling  place 
after  the  time  provided  for  closing  the  polls  shall 
not  be  entitled  to  vo  e,  even  though  the  polls  are 
•pen  ahen  he  arrives •" 

In  viae  of  the  language  o£   t:  esc  sections,  X  can  see 
u.thin^  illegal  in  the  condition  alrectedto  your  attention  by 
Supervleor  x roan,  provided,  of  course,  that  the  voters  are  actu« 
ally  in  line  at  8  p.  m. 

Respectfully  submit te<-. 


CIT*  ATTQH8BX. 


Tot  board  of  Supervisors. 

ee  The  Mayor. 

ec  Chief  Administrative  Officer, 


\ 


tioL 


Juxie    17,    1946. 


SUBJECTS        hkKUSAL  TO  (SUIT  PERMITS  BECAUSE  Ob 

AMICI 


Fear  Jlr 

s  of lice  la  In  receipt  of  your  requeet  for  en 
opinion  as  follows : 

"as  you  know  tr.ere  la  a  tentative  program 
on  foot  for  the  construction  of  a  community 
center  between  Ortega  and  .^uintara  streets  and 
37th  to  41 at  Avenues.   This  program  la  being 
considered  by  the  City  lanninf  Commission, 
hecreatlon  Department,  School  ^©oart  sei.t  ad 
Library,  because  of  this  fact  tad  at  tie  re- 
quest of  the  Chief  Administrative  Officer  tie 
Department  of  ."labile  i.jr.  s  Is  at  Mm  present 
time  refusing  all  building  sffMUNi  la  Shtc  area. 

"We  have  also  delayed  the  processing  of  appli- 
cation for  permission  to  construct  street  work 
under  the  private  contract  ordinance  made  by  Hr, 
Chas.  i-arney,  general  contractor.  Ac  a  result 
of  tnis  action  we  are  now  In  receipt  of  a  letter 
from  Mr*  barney,  copy  of  which  lc  appended  hereto, 
pro te  ting  our  delay  In  the  processing  of  his 
icatlona. 

"Will  you  kindly  Inform  me  as  to  whether  r 
not  we  neve  any  legal  rigbt  to  either  delay  street 
work  under  toe  rlvate  contract  ordinance  or  to 
delay  the  issuance   f  building  permits  In  tills 
area,   it  would  also  like  to  be  advised  by  you 
aa  to  our  duties  and  obligations  In  this  matter." 


OP-SIOg. 

It  apueara   that  there  are  no  legal  procecdlnga  cover- 
lag  the  above  matter,  and  that  the  only  baala  for  the  withholding 
of  permita  is  In  the  fact  that  the  Chief  Ad  lniatratlvc  Officer 
anticipatea  that  a  community  center  will  be  developed. 

Under  the  circumstance a #  plcaae  be  adviacd  tnat  you  have 
no  right  whatever  to  withhold  any  permita  in  the  area  in  question. 
It  must  be  treated  exactly  the  aame  as  all  other  property. 

fcespectfully  submitted. 


io:  -i.c.Vensano, 

ctor  Dept.  r  blic  v.orka. 
cc   Chief  Administrative  Officer, 


V   .  .  i  ...        \. 


I 


June  17,  1946 


7 


SUBJbCT i  Old  Age  Pensioners  may  be 

charged  7  cents  per  car  ride. 


Dear  Sirt 

iou  have  requested  my  opinion  as  to  whether  the  Commis- 
sion, in  view  or  the  ruling  that  I  made  June  6,  1946  wherein  it 
was  held  that  old  a0e  pensioners  could  not  be  granted  car  fares 
at  the  rate  of  16  rides  for  50  cents,  could  now  provide  fares 
for  old  a  e  pensioners  at  the  rate  of  7  cents  per  ride. 

OPINION 

In  my  opinion  of  June  6  I  called  your  attention  to  the 
section  of  the  charter  that  permitted  the  inclusion  of  certain 
provisions  in  the  contract  of  purchase  of  the  operative  properties 
of  the  Market  Street  Railway.  The  contract  provides  that  until 
the  purchase  price  has  been  paid,  the  regular  fare  shall  not  be 
less  than  7  cents  per  passenger. 

as  you  propose  to  charge  7  cents,  this  would  be  in 
conformity  with  the  existing  contract  between  the  City  and  the 
Market  Street  Railway  Company.  However,  to  accomplish  the  fore- 
going /ou  are  required  to  comply  with  section  150  of  the  charter, 
reading,  in  part,  as  follows t 

H Before  adopting  or  revising  any  schedule 
of  rates  or  fares,  the  commission  shall  publish 
in  the  official  newspaper  of  the  city  and  county 
for  five  days  notice  of  its  intention  so  to  do 
and  shall  fix  a  time  for  a  public  hearing  or 
hearings  thereon,  a   «  *." 

After  this  lias  been  done  the  matter  must  then  be  sub- 
mitted to  the  Board  of  Supervisors. 

As  the  contemplated  action  is  a  reduction  in  fares 
it  will  not  be  necessary  for  us  to  submit  this  matter  to  the 
Office  of  Price  Administration. 

Respectfully  submitted, 


JOiDi  J.  O'Tc  L 
City  Attorney 


By 


DION  R.  HOLM 
Public  Utilities  Counsel 
Tos 

.  aniel  t\   Del  Carlo,  Member 
Public  Utilities  Commission 

DRH 


June  18,  1946. 


SUBJECT:  CUSTODY  OP  MINOR  CHILDREN  ON  ABABDGHMEBT  BY  tt< 
WHO  HAD  BEEN  GIVEN  EXCLUSIVE  CUSTODY  BY  DFCREE 
DIVORC  . 


%hi 


Dear  Sir: 


I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

"The  above  named  children  have  been  wards  of  the  San 
Francisco  Juvenile  Court  since  May  25,  1944.   The  pe- 
tition alleges:  'Father  is  in  the  Navy;  whereabouts 
unknown;  mother  is  employed  full  time,  leaving  chil- 
dren alone  and  unsupervised;  children  have  not  re- 
ceived proper  medical  care  and  are  physically  ne- 
glected; mother  fails  to  recognize  inadequacy  of  her 
care;  therefore  said  minors  have  no  parent  capable  of 
exercising  proper  parental  control.*   The  children 
were  supervised  in  their  own  home  by  a  probation  offi- 
cer.  However,  conditions  in  the  home  became  such  that 
later  it  was  necessary  to  remove  them  and  place  them  in 
foster  homes. 

"The  parents  are  d  vorced.   The  mother  has  custody  of  the 
children.   However,  her  whereabouts  has  been  unknown 
since  March,  1945.   Since  the  father's  return  from  overseas, 
he  has  become  very  interested  in  the  children  and  has  ex- 
pressed the  desire  to  have  the  children  with  him.   He  has 

rC!?aI5\??'  *?*  il   l8  not  P°88lt>le  for  him  to  have  Charles 
and  William  in  his  home  at  this  time  as  his  wife  is  preg- 
nant.  Raymond  was  placed  with  his  father  and  s  tepmot;  er 
in  December,  1945.   The  stepmother  finds  him  very  diffi- 
cult to  control. 

"Lt.  Van  Brunt  claims  that  he  has  been  a  resident  of  Ala- 
meda County  since  1943.  Alameda  County,  therefore,  was 
asked  to  make  an  investigation  of  Lt.  Van  brunt's  resi- 
dence and  if  it  was  determined  as  Alameda  County,  would 
they  accept  transfer  of  the  case.  Alameda  County  has 
repl^ea  that  'because  the  mother  has  custody,  we  do  not 
reel  it  is  a  proper  matter  to  transfer  to  Alameda  County.' 

"Section  17.1  lb)  of  the  Welfare  and  Institutions  Code 
thlt   Mf'Zr "  ^??"  *hVe8lcience  of  the  mother  determines 
that  of  the  child  during  the  lifeti.e  of  the  rrother,  un- 
less the  mother  has  abandoned  the  child  or  has  been  le- 
gally deprived  of  his  custody  I.   while  the  last 


#2. 

sentence  In  this  sub-section  states  'The  residence 
of  the  parent  having  custody  of  the  child  deter- 
mines his  residence, '  if  the  parent  having  custody 
has  abandoned  the  child  (as  >'irs.  Van  i_rut  t  has) 
•would  not  the  custody  of  the  child  revert  to  the 
father  the  sa::<e  as  it  would  If  the  mother  had  died?" 

OPINION. 

The  question  which  you  raise  la  your  request  for  an  opinion 
is  whether  upon  the  abandonment  of  a  minor  child  by  the  mot<_er,who 
has  been  ^iven  custody  of  the  child  by  the  decree  of  divorce,  the 
custody  of  the  child  would  revert  to  the  father. 

The  decree  of  divorce  granting  custody  of  the  minor  child 
to  the  mother  deals  merely  with  the  situation  as  It  stands  at  the 
time  of  the  decree,  and  determines  merely  that,  as  between  husband 
and  wife,  the  child  should  be  placed  In  the  custody  of  the  latter 
until  some  other  disposition  should  be  made.   (See  flatter  of  Allen, 
162  Cal.  625,  628).   The  court,  htwever,  retains  jurisdiction  of  the 
matter  to  make  whatever  further  order  may  be  necessary  for  the  best 
interests  of  the  child  in  regard  to  its  custody,  care,  education, 
maintenance  and  support.  (Civil  Code,  Sec.  158).   Section  138  of 
the  Civil  Code  provides,  in  part:' 

"In  actions  for  divorce  the  court  may,  during  the 
pendency  of  the  action,  or  at  the  final  hearing 
or  at  any  time  thereafter  during  the  minority  of 
any  of  tne  children  of  the  i.arria^o*  make  such  order 
for  the  custody,  care,  educatio,  maintenance  and 
support  of  such  minor  children  as  may  seem  neces- 
sary or  proper,  and  may  at  any  time  modify  or  vacate 
the  same.  ..." 

Upon  abandonment  of  the  minor  children  by  the  mother,  as 
in  the  instant  case,  a  father  who  had  been  deprived  of t he  cus- 
tody of  the  children  by  a  decree  of  divorce  would  be  entitled  to 
petition  the  court  for  an  order  granting  him  custody  of  the  chil- 
dren, and,  upon  a  showing  of  his  fitness,  the  court  would  certainly 
grant  the  custody  of  the  children  to  him.   too  authority  has  been 
four.d,  however,  which  holds  that  upon  the  abandonment  of  the  minor 
children  by  the  mother  who  had  been  granted  their  custody  by  the 
decree  of  divorce,  the  custody  of  the  children  would  automatically 
revert  to  the  father  without  the  necessity  of  any  court  order. 
You  are  advised,  therefore,  that  In  the  instant  case  the  father  could 
only  acquire  custody  of  the  minor  children  after  an  order  by  the 
court  awarding  custody  to  him. 

Respectfully  submitted. 

To:  Oeo.W.Ososke, 

Chief  Probation  Officer, 

Juvenile  Court  Department.  CITY  ATTORNEY. 

LSM 


kf 


June    19,    1         . 

SOW   Cli      kDM&SlOH  AS   SHaJSKfcS    III  fcl  *1M 

OF  KHPL  I   BXKMPTIO*. 

Gentlemen t 

I  m  In  receipt  of  your  request  for  an  opinion  ae  follows t 

.e  uealth  Service  board  requests  a  lej  al  opinion 
on  the  following: 

"1.   iias  the  wealth  ervice  uoerd  the  potter,  under 
Charter  section  172.1,  to  make  a  rule  deferring  for  a 
Halted  period  of  perhaps  six  months  surgical  and/or 
meolcel  serv       permanent  employees  •£  t.e  tit/  or 
the  eosrd  of  education  who  wish  to  enter  tne  wealth  Ser- 
vice by  withdraws 1  of  exemption? 

"2.   If  It  is  your  opinion  that  the  board  is  given 
such  power  by  the  Charter,  would  such  deferrment  be  pos- 
sible by  withholding  membership  for  six  months  following 
withdrawal  o*  exemption,  or  would  It  be  necessary  to  ad- 
alt  such  employees  at  the  regular  fee  and  to  specifically 
it  the  service  within  the  deferral  period? 

"Subdivision  3(e)  of  section  172.1  of  the  Charter  reads i 

The  board  snail  have  power: 


'(c)  To  make  rulea  and  regulati  .  s  ffcsj  |  c  transactions 
of  its  business,  the  granting  of  exemptions  and  the  a  - 
misslo   to  the  ays  tea  of  persons  who  are  hereby  made 
members  thereof  and  such  other  officers  and  employees 
as  may  voluntarily  become  members  of  the  system  with 
the  approval  of  t:  e  o^ard.' 

m   , ->ur  better  understanding  of  our  problem  tuay  we  state 
ti  st  the  question  arises  frequently  in  which  employees  who  have 
been  exempt  under  tt-e  charter  provisions  for  a  period  of  years, 
withdraw  exemption  and  immedlstely  contrsct  for  surgical  snd 
hosp  tal  ears  at  the  exper  se  of  the  System*      attitude  of  the 

Leal  director  and  of  the  board  in  general  Is  tnat  these  per- 
sons who  clsiu:  exemption  until  they  need  expensive  care  are 
working  undue  hardship  upon  the  System  which  has  been  supported 
by  the  regular  member s." 


#2 


or 

Auntr    to    question   1. 

sion  3(c)  of  .  ectlon  172.1  of  the  Charter,  quoted  In 
your  request  for  an  opinion,  ^ives  to  the  Ueal       ;lco  board  the 
power  to  make  rules  end  regulation!!  for  the  admission  to  the  system 
of  persons  who  are  made  members  thereof.   Under  this  subdivision  ' 
rd  !s   ivsn  the  power  to  mmka  reasonable  i-les  and  regulations 
the  admission  to  the  system  of  persons  who  are  made  members  thereof. 

Ths  situation  you  describe  in  your  request  is  certainly  one 
which  would  Justify  the  health  Service  Board  in  Miring  a  reasonable 
rule  cr  regulation  covering  the  admission  to  the  system  of  employees 
withdrawing  their  exemptions.   You  arc,  therefore,  advlted  that 
..ealtt:  I ervice  Board  has       «<er  to  make  a  rule  deferring  for  a 
limited  perict      cul  and/or  uiedlcal  service  to  permanent  employees 
of  the  City  or  the  Board        atlon  who  wish  to  enter  the  uealth 
Service  by  withdrawal  of  exertion,  huch  deferment  could  only  be  for 
a  reasonable  period  of  time.    I  am  of  the  opinion  that  a  defers 
for  a  six  month  period  would  not  be  considered  unreasonable . 

awer  to  Question  2. 

as  ststed  abovs,  under  subdivision  3(c)  of  lection  172.1  of  t 
C  arter,  the  board  has  the  power  to  make  rules  for  the  admission  to 
fcl  e  system  of  persons  who  are  made  members  thereof.   Inasmuch  as  the 
Board  has  the  power  to  . ake  rules  as  to  the  admission  of  members,  I 
am  of  the  opinion  that  the  board  raey  with       ubershlp  for  six 
months  following  withdrawal  of  exemption.   However,  if  the  employees 
are  admitted  immediately  at  the  regular  fee  they  would  bo  entitled  to 
limited  service  within  the  deferment  perioc  and  it  would  be  unreason- 
able for  the  :  ai       lleet  the  regular  fee  and  to  deny  to  the  em- 
ployees all  service  within  that  period. 

Respectfully  submitted, 
lot  wealth  service  System. 


Lftl 


10,    1940 

SUBJLCTl      RBWQTZOI    IN  I  MLMBKRS    OP  PIRB  DEFAKTMEHT 

Gentlemen* 

»»  are  in  reoeipt  of  a  request  for  an  opinion  from  you,  which  la 
briafly  as  follows: 

You  have  forwarded  a  lot  tar  from  the  havid  Scannall  Club,  Inc., 
ed  by  R.  F#  Callahan,  which  ralaaa  tha  question  of  whether  tha 
working  time  of  the  .wembera  of  the  Mr  a  Department  can  ba  ohannod 
without  an  amendment  to  the  present  Charter.   It  la  contemplated  that 
Instead  of  alternating  on  toura  of  duty  after  six  watchea  and  43  houra 
off  aa  at  preaent,  provlalon  would  be  i.iade  to  change  tours  after  five 
watci.es  and  72  houra  off  duty. 

The  pertinent  portions  of  Section  36  of  the  Charter  of  the  city 
and  County  of  San  Francisco  provide  aa  follows: 

"Suction  56.  The  fire  department  snail  bo  under  the  Manage- 
ment of  a  fire  commission,  consisting  of  three  members," 

N»#ejSMNMMMM    PSJ 

•Sach  period  of   twenty-four  noure  8hall  be  divided  into  two 
tours  of  duty,   to-wlt:   from  eight  o'clock  A.    .    be    jix 
o'clock   i  .,j.,   and  from  six  o'clock   r.M.   to  eight   o'clock 
A.m.     The  uniformed  force   of  the  fire  department  shall  be 
divided  into  two  platoons,   the   officers  and  members  aasigned 
to  which  shall  alternate   on  the  toura  of  duty  at   Intervale 
of  not  more  than  one  week*      J;o  officer  or  member  shall  be 
required  to  remain  on  duty  for  more   than  fourteen  consecutive 
hours,   exoept  when  v  rosj  one  tour  of  duty  to  the 

other,   or  in  eaae  of  a  conflagration  requiring  the  services 
of  more  than  one-hai.  j  forco  of  the  department." 

Prow  the  above  language,   it  la  obvious  that  the  managez»nt  and 
control  of  the  I ire  Department   is  under  the  Fire  commission,   subject 
only  to  the  restrictions  of  the  C tarter.      It   is  also  apparent  from 
the  quoted  portions   of   said  aeetion  tnat  cnangoe  may  be  made  aa  to 
the  working  lours  and  tours   of  duty  as  long  aa  said  toura   of  duty 
are  at    intervela   of  not     .otm  than  one  week  and  aa   Ion*;  as   no  [member 
of  the   Fire  r*opartment   la   required  to  remain  on  duty  for  aore   than 
14   consecutive  houra,   except    in  the  eaae  of  the  emergency  mentioned 
therein. 

Therefore,   you  are  advlaed  that  the  lire  Conuniaaion,  by  their 
own  act,   may  change  the  preaent  system  of  alternating  on  toura   of 
duty  after  six  watc.ea  and  48  hours   off  aa  at  preaent  to  tours  of 
duty  after  five  watcaee  and  72  hours   off  duty. 

neapeetfully  submitted, 


CITY  ATTCRSSI 


APStlf 

To:   Board  of  Supervisors 


U/i 


June   21,    1946 


SUBJECT!       I'URCHASB  OF  SURPr.US  COVICODITIES   LY  PURCHASER   OF 

Dear  ?irt 

In  connection  with  your  request  for  an  o  .Inlon  on  the  above 
subjeet,  we  quote  your  Inquiries  as  follows: 

"Charter  Amendment  Mo.  99  recently  >assed,  sets  up 
particular  regulations  pertaining  to  this  elass  of  purchase?, 
and  .Section  08  of  the  Charter  carries  statements  regarding 
purchaslnc  conditions  which  must  be  compiled  with*   Would 
you  please  advise  If  Charter  Amendment  No.  9  su  >er«edes 
Section  88  of  the  Charter  In  all  respects  as  to  the 
Purchaser's  responsibility  to  direct  the  rejection  of  all 
articles  which  may  be  below  standards,  specifications  or 
samples  furnished  and  also  his  responsibility  to  refuse 
to  ao  rove  any  bill  or  voucher  for  articles  not  In  con- 
formity with  specifications  or  which  are  at  variance  with 
any  contract.  Also.  In  the  Purchaser,  by  reason  of  Charter 
Amendment  No.  9,  acting  with  full  ie,,al  sanction  In  olaci. 
orders  with  the  Federal  Government  or  the  J>tate  oovernroent 
In  accordance  with  the  attached  Condi tloas  »f  rale  required 
by  the  federal  Government  and  made  a  part  of  the  urohase 
order  contract? 

"In  addition,  would  ycu  please  advise  what  statement 
it  will  be  necessary  to  have  ineluded  in  the  requlsltl  n 
to  protect  the  Purchaser  of  Supplies  from  being  in  a  position 
of  having  materials  rejected  by  the  reoelving  or  requlsltl  n- 
in,  department  on  the  ^rounds  that  they  are  not  up  to  the 
specifications  or  in  accord  with  the  statements  made  in  any 
folder  la sued  by  any  Federal  Agency  or  not  as  per  any  samples 
exhibited  aa  evidences  of  the  type  of  material  that  was  to  be 
furnished  on  the  particular  order  involved." 

CPIMIOH 

charter  Amendment  No.  9  referred  to  purports  to  add  Section  88.1 
to  the  Charter.   By  its  terms  the  Purchaser  of  Supplies  Is  permitted 
to  purchase  surplus  commodities  from  either  the  federal  or  State 
overnment  without  advert lain,  for  bida  and  he  la  not  required  to 
enter  into  a  written  contract  of  purohase.   Section  88.1  does  not 
expressly  relieve  the  . urchaser  cf  Supplies  from  the  following  pro- 
visions of  beet 

"The  purchaser  of  supplies  shall  require  departments 
to  make  adequate  inspection  of  all  purchases,  and  ahall 
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June  23,    1946 

SUBJECT!      JURISDICTION  OP    "ITY  AND  COUNTY   IN   HOUSING    PROJECTS 

i  ear  Sin 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

"A  contention  has  been  made  that  this  department 
is  without  jurisdiction  to  regulate  peddlers  who  operate 
in  Federal  housing  projeots  such  as  Candelstick  Point 
and  other  federally-owned-and-operated  projects. 

"Section  1,  sub-division  36  of  Part  3  of  the 
San  Francisco  *uni  ipal  Code  provides  that  peddlers 
receive  permits  from  the  police  department,  and  section 
132  of  Part  3  of  the  said  Code  sets  forth  the  license 
requirements  for  persons  engaging  in  peddling  in  San 
Francisco. 

"Please  advise  If  peddlers  who  operate  within  the 
confines  of  a  federal  housing  project  or  other  federal 
agency  are  required  to  procure  permits  from  the  police 
department  and  licenses  from  the  tax  collector's  of lice, 

xsuant  to  the  foregoing  oro visions  of  the  San  Fran- 
cisco Municipal  Code." 

OPIHICN 

The  above  request  presents  two  separate  questions,  (1)  Has  the 
City  and  County  Jurisdiction  over  peddlers  operating  in  the  various 
houp       Jects  within  the  City  and  County,  and  (2)  Has  the  City 
and  County  such  jurisdiction  In  such  wother-federally-owned-and 
operated-projects.1* 

It  Is  obvious  that  the  City  and  County  retains  such  Jurisdiction 
unless  the  federal  government  has  assumed  exclusive  Jurisdiction 
over  the  oroperty  in  question.   In  order  that  the  federal  fllill 
ment  shall  have  exclusive  jurisdiction  over  property  lying  within 
the  confines  of  the  City  and  County,  a  certain  -rocedure  must  be 
followed.   First,  the  government  of  the  United  States  must  acquire 
title  to  the  property  through  the  exercise  of  eminent  domain  or  by 
some  other  means  and,  secondly,  and  pursuant  to  Article  II,  Title  I, 
Division  1  of  the  Covernment  Code  of  the  State  of  California,  it, 
the  federal  government,  is  required  to  notify  the  governor  of  this 
state  of  its  acceptance  of  exclusive  jurisdiction  over  such  property. 
Thereafter  the  governor  is  required  to  file  a  copy  of  such  notifica- 
tion with  the  recorder  and  the  clerk  of  the  Hoard  of  Supervisors 
of  the  county  within  which  the  lands  are  situated.   This  notification 
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of  acceptance  has  not  been  filed  and  this   rocedure  has  not  been 
followed  In  the  oaae  of  any  of  the  properties  under  the  Jurir<  iction 
of  the  :  an  Franolsoo  Housing  Authority  suoh  ae  the  Candleatlck  Point 
•roject,  etc..  And  hence  for  thla  reason  alone  the  City  and  County 
would  have  Jurisdiction  over  peddlers,  etc.,  operating  in  aueh 
projeots  if  they  were  federally  owned.   However,  there  ia  a  further 
reason  sustaining  and  confirming  this  conclusion. 

The  San  Tranolnoo  Housing  Authority  was  created  and  exista 
ii-Buant  to  the  following,  laws  and  proolamationa.   First,  and  in 
1677,  the  Congress  of  the  United  states  passed  the  Low  Rent 
Housing  Aet  (48  U.S.c.A.  Chapter  8)  which  act,  as  supplemented 
by  Executive  Order  9070,  created  the  United  I  tates  Housing  Authority 
and  provided  for  financial  assistance  to  be  ^iven  to  "  mbllc  housing 
agencies"  for  the  purpose  of  eliminating  slum  areas  and  creating 
low  cost  housing. 

In   order  to  take  advantage  of  the  financial  aid  provided 
in  the  Federal  Housing  Act  to  be  used  in  alum  clearance,  the 
Legislature  of  the  Stste  of  California  adopted  the  Housing  Authority 
Law  of  the  State  of  California  (General  Laws  Ho.   5483)  In  1938, 
This  act  oreatea  the  various  local  hour-       .Mnrities,  suoh  as 
the  ' an  Franolsco  Housing  Authority,  but  makes  their  existence 
dependen       a  resolution  adopted  by  the  Board  of  Supervisors 
of  the  local  city  or  county  declaring  the  need  for  such  an  authority 
ea  function  in  such  city  or  county.   In  other  words,  the  3an  Fran- 
cisco Housing  Authority  might  be  said  to  have  been  created  by 
concurrent  action  of  the  ^tate  Legislature  and  the  Board  of 

ervisore  of  the  City  and  County;  or  more  accurately,  by  authority 
of  the  State  Legislature  takin.-  effect  after  the  adoption  of  the 
aforementioned  resolution.   The  Housing  Authority  Aet  of  the  state 

Ives  the  power  to  the  local  housing  authority  to  acquire  by  eminent 
domain,  or  otherwise,  and  to  hold  property  in  its  own  name  and 
further  stages  that  the  expenditure  of  money  and  the  acquiring  of 

-arty  for  such  housing  purposes  sre  Vovernmental  functions  of 
State  concern''.   Hence  the  property  ?here  the  various  projects  are 

«ted  is  held  in  the  name  of  a  creature  of  the  State  of  California 
and  not/ the  federal  government, 
of 

-refore,  you  are  advieed  that  peddlera  operating  within 
Uhe  various  projects  under  the  jurisdiction  of  the  San  Francisco 
I  uslnr  Authority  come  within  the  purview  of  the  licensin.r  ordinancei 
of  the  rity  end  County  and  within  the  jurisdiction  of  the  Police 

rtment  which  is  required  to  enforce  such  ordinances  under  the 
provisions  of  Section  1,  Pert  3  of  the  San  '. :  r»  nisoo  Municipal  Code. 

■  are  further  advised  that  as  to  any  other  federally  owned 
property,  the  United  states  government  doe  a  not  have  exclusive 
jurisdiction  unless  the  procedure  set  fcr  th  above  haa  been  followed. 

Respectfully  submitted, 

To:   Chsrles  l«  ;.  ullea 

lef  of  ?ollce  CITY  ATTORMET 

AF8 
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June   24,    1946 
SUBJLCTl      TAX    OBDINAMOBI   ARJi   HOT  SUhJi^CT  TJ  Ri-FLIiENDUM   i'KOVISIOW 

or  .     rER. 

Dear  Siri 

Tills  office  Is  la  receipt  of  your  request  for  an  opinion  as  follows : 

"Would  you  kindly  advise  me  whether  the  provisions  of 
. oction  179  of  the  Charter  in  the  tnird  sentence  of 
the  f if tn  paragraph  of  aaid  section  the  wording  "the 
ordinances  levying  taxes'*  applies  to  sales  tax  or 
does  it  refer  exclusively  to  taxes  levied  under  Sec- 
tion 78  of  the  Charter. M 

2   2  I   1  I  &  J 
Section  179  of  the  Ciiarter  provides  In  part  as  follows: 

"Annual  budget  and  appropriation  ordinances,  supple- 
mental appropriation  ore i nances,  the  annual  salary 
ordinance,  or  ordinances  amending  the  same,  the 
ordinances  levying  taxes,  any  ordinance  appropriating 
money  from  the  emergency  reserve  fund,  ordinances 
authorizing  the  city  attorney  to  compromise  litiga- 
tion, and  ordinances  accessary  to  enable  the  mayor 
to  carry  out  any  of  the  powers  vested  in  him  in  the 
case  of  a  public  emergency  as  defined  in  section  25 
of  the  charter,  ordinances  enacted  pursuant  to  sec- 
tion 219  of  the  ciiarter,  as  well  as  ordinances  rela- 
tive to  purely  administrative  matters,  shall  not  be 
subject  to  referendum." 

The  language  used  in  Section  179  concerning  ordinances  levying 
taxes  is  general  in  scope  and  is  not  at  all  restrictive.  The  lang- 
uage "the  ordinances  levying  taxes"  refers  to  all  ordinances  levying 
taxes.  In   siadary  y.  city  of  Fresno,  20  Cal.  App.,  91  at  97,  the 
Court  in  defining  the  term  "taxes"  said* 

""Cooley's  definition  of  taxes  as  'enforced  contribu- 
tions levied  for  public  needs1  states  concisely  both 
the  nature  and  limitation  of  taxes.   Taxes  are  the 
property  of  the  citizens  demanded  and  taken  by  the 
government  to  enable  It  to  discharge  its  functions. 
In   his  work  on  'fax  Titles,  :;lackwell  defines  taxes 
as  'burdens  imposed  by  the  legislative  power  upon 
persons  or  property  to  raise  money  for  public  purposes. '" 

In  Ingels  y.  Riley,  5  Cal.  (2d)  154,  may  be  found  an  Interesting 
and  excellent  discussion  concerning  the  various  types  of  taxes. 

In  Spurrier  v.  Icumlllor,  37  cal.  App.,  633  at  691,  the  Court 


said: 


"The  method  of  levying  taxee  is  a  question  of  legisla- 
tive policy,  and  there  exists  no  contract  between  the 
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"taxpayer  and  the  legislature  that  the  same  policy 
will  be  continued  and  that  the  method  of  levying 
taxes  will  not  bo  changed •" 

There  are  many  types  of  taxes  which  may  be  levied  by  a  government. 
They  include  ad  valorem  taxes,  excise  taxes,  license  taxes,  property 
taxes,  privilege  taxes,  sales  taxes,  income  taxes  and  many  others. 
There  is  no  reason  for  assuming;  that  the  hoard  of  Freeholders  at  the 
time  of  the  passage  of  the  Charter  intended  to  restriot  the  term  "the 
ordinances  levying  taxes"  as  used  in  Section  179  to  the  provisions  of 
.action  78  of  tne  Charter.   Indeed,  I  can  conceive  of  no  more  faulty 
a  charter  than  such  a  one  as  would  permit  a  referendum  on  so  Import- 
ant a  subject  as  the  levying  of  taxes.   If  a  referendum  were  permitted 
in  connection  with  ordinances  levying  taxes,  it  can  well  bo  conceived 
that  there  might  be  a  break-down  of  the  whole  governmental  machinery 
since  taxes  are  exacted  for  the  support  of  the  g  over  orient  and  no 
government  can  live  unless  it  obtains  taxes  from  some  source,  so  that 
money  may  be  obtained  for  public  purposes.  The  mere  fact  t  hat  the 
language  of  the  Charter  dealing  with  ordinances  levying  taxes  is  pro- 
ceeded by  the  adjective  "the"  is  of  no  moment  since  at  the  time  of 
the  preparation  and  passage  of  the  Charter,  there  were  then  already 
several  types  of  taxes  In  effect  in  the  City  and  County  of  San  Francisco, 

Under  the  circumstances,  I  am  of  the  opinion  and  do  now  rule  that 
Section  179  is  not  restricted  to  Section  78  of  the  Charter  with  respect 
to  the  levying  of  taxes  and,  consequently,  the  term  "the  ordinances 
LOT  ..In-  taxes'*  appliea  to  tftltf  fcftJBM  tm   ;-ll  ot'.ior  f«MH  of  ftntttfl 
taxation  of  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 


CITY  ATT./ 

Mi 

Tot  Board  of  Supervisors 
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June   25,    1946 


:   wages  of  Platform  Men  Cannot  be 

Increased  durin0  comin^.  Fiscal  Year. 

Dear  Sir i 

iou  have  forwarded  me  a  copy  of  letter  from  Mr,  3.  *"• 
^ouglas,  business  ntent  of  the  Carmen *s  Union  jivision  looO 
A.  K.  of  L.   In  this  letter  Mr.  Duuglas  calls  attention  to  the 
faot  that  the  wages  to  be  paid  the  platform  men  of  the  Municipal 
Railway  durin,  tne  cowing,  fiscal  yoar  are  below  wages  paid  in 
other  California  cities  for  similar  work.  lie  points  out  that  it  is 
recognised  that  livin^  coo^s  in  3an  ;ranciaco  are  higher  than  those 
In  LosAngelea,  and,  finally,  tbftt  the  proposed  scale  for  the  fiscal 
year  1946-47  which  is  |X*10  per  hour  for  a  48-uour  week  compares 
unfavoraoly  with  the  privately-owned  transit  system  of  Los  An  eles, 
that  pays  £,1.23  P»**  hour  for  a  44-hour  week  with  time  and  a  half 
thereafter. 

The  letter  cites  the  wages  paid  platform  men  in  Lone;  Beach 
and  the  negotiations  that  were  then  pending  with  Key  System  in  the 
East  Bay,  both  of  which  provide  wage  scales  in  excess  of  those  set 
up  for        acisco  platform  men.   Mr.  £ou&las  requests  that  you 
raise  the  base  pay  of  the  Municipal  railway  platform  employees. 

iou  have  asked  me  to  advise  vou  if  the  Public  Utilities 
Commission  has  the  power  to  grant  the  request  made  by  Mr.  Douglas 
and,  if  so,  waat  procedure  should  be  followed. 

| IKIuN 

It  is  not  within  the  province  of  this  office  to  consider 
the  demerits  off  merits  of  the  apparently  fair  request  made  by  the 
representative  of  the  platform  men,  and  for  the  purposes  of  this 
opinion  we  will  consider  that  Mr.  Douglas  has  accurately  stated 
the  facts  of  the  prevailing  wage  paid  platform  men  in  other  com- 
munities. This  obviously  is  higher  than  that  proposed  to  be 
paid  by  the  City.  However  just  the  request  of  the  platform  men 
may  be,  I  must  inform  you  that  the  Public  Utilities  Commission 
is  powerless,  in  view  of  the  charter  provisions  that  I  will  here- 
inafter call  to  your  attention  and  a  decision  of  our  Supreme  Court, 
to  do  anything  toward  ^rantin^  the  request. 

Section  151  of  the  charter  provides,  in  part,  as  follows! 

"The  salaries  and  wages  paid  to  employees  whose  compensations 
are  subject  to  the  provisions  of  this  section  shall  be  those 
fixed  in  the  schedule  of  compensations  adopted  by  the  board 
of  supervisors  as  herein  provided  and  in  accord  with  the  pro- 
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vlslons  of  the  ordinanoe  of  the  board  of  supervisors 
adopting  the  said  schedule,  and  the  compensations  set 
forth  in  uhe  budget  estimates,  and  the  annual  salary 
ordinance  and  appropriations  therefor  shall  be  in 
accord  therewith. 

"Mot  later  than  Jnnuury  15,  1944,  and  every  five  years 
thorea  ter  and  more  often  if  in  the  Juuc.ment  of  the  oivil 
service  commission  or  the  board  of  supervisors  economic 
conditions  have  changed  to  the  extent  that  revision  of 
existing  schedules  may  be  warranted  in  order  to  reflect 
current  prevailing  conditions,  the  civil  service  com- 
mission shall  prepare  and  submit  to  the  board  of  super- 
visors a  schedule  or  compensations  as  in  this  section 
provided.   I  schedule  of  compensations  or  amendments  thereto 
as  provided  herein  which  is  adopted  by  the  board  of  super- 
visors on  or  before  April  1  of  an^-  year  shall  become  ef- 
fective at  the  ueginnino  of  the  next  succeeding  fiscal 

9   and  a  schedule  of  compensations  or  amendments  thereto 
adopted  by  the  board  of  supervisors  after  ^pril  1  of  any 
year  a  .all  not  become  effective  until  the  beginning  of  the 
second  succeeding  fiscal  year." 

xour  attention  is  directed  to  the  language  employed  and 
bove  ouoted  that  salaries  fixed  by  the  Board  of  Supervisors  after 
April  1  in  any  year  shall  not  become  effective  until  the  succeed- 
ing fiscal  y<-ar.   This  language  is  manaatory. 

Following  the  charter  provision  above  cited,  the  board 
of  Supervisors  passed  bill  No.  3966,  Ordinance  No.  5714  (Series 
of  1959)  March  18,  1946.  In  this  ordinance  under  section  9, 
caption  "S-STREEE  RAILWAY  SERVICE"  the  salaries  of  Municipal 
Hallway  platform  men  are  fixed  on  a  raduuted  scale  dependent 
upon  the  time  employed,  and  the  highest  wage  is  $1.10  per  hour.   Ther 
Is  an  additional  10  cents  per  hour  allowed  when  platform  men  are 
instructing  new  employees.  Thus  it  is  seen  the  Board  of  Supervisors 
complied  with  section  151  of  the  charter. 

It  is  true  that  section  151  also  provides: 

ue  compensations  fixed  as  herein  provided  shall 
be  in  accord  with  the  general  prevailing  rates  of 
wages  for  like  servloe  and  working  conditions  in 
private  employment  or  in  other  compellable  govern- 
mental organizations  in  this  state;  «  «  *.H 

However,  this  language  is  merely  descriptive  of  the  basis  or  yard- 
stick to  be  used  in  standardizing  salaries  to  be  paid  by  the  City. 
It  is  to  be  assumed  that  in  May  the  Civil  service  Commission  and 
the  Board  of  Supervisors  considered  £1.10  per  hour  to  be  in  accord 
with  compensations  tnen  paid  for  similar  service  on.  er  like  working 
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oonditlons  in  private  and  ^ovarxaaental  employment •   .hen  tnls 
has  been  observed  b^  the  Civil  erviee  Commission  and  submitted 
to  the  Loard  of  Supervisors  for  its  action,  then  the  section 
provides  the  tine  when  cnanges  may  ,o  into  ef^ejt.   Ihe  date 
Tor  tuls  is  on  or  before  pr  11  1  of  any  year  to  be  effective 
at  the  beginning;  of  the  suace«*din^  fiscal  year. 

A  case  that  is  decisive  o£   tixe  situation  unuer  consideration 
is  fulllvan  v.  KcKlnlay,  14  c.  (kid)  112.   In  the  cuse  cited,  the 
sages  for  a  a  to  una  car  painters  for  the  Municipal  Railway  were  fixed 
at  #j.00  per  day  for  the  fiscal  year  lyo7-38.  In  Uie  budget  esti- 
mates c-      itMle  utilities  ConEisslon  uransmitted  to  the  ueyor, 
included  in  the  annual  uudget  and  appropriation  ordinance 0    Kht  wages 
were  fixed  at  $9*00  pew  day.   thereafter  the  Board  of  -supervisors 
•anight  to  amend  the  annual  salary  ordinance  and  increase  the  wages 
from  $9.00  to  10.00.   Payment  of  these  wages  was  refused  and  the 
employees  affected  sued  to  recover  the  difference  of  1.00  per 
day  and  were  successful  in  the  lower  court.  iix»   District  court 
or  Appeal  reversed  the  Judgment  and  thereafter  the  Supreme  Court 
assumed  jurisdiction  MM  followed  the  opinion  of  the  District 
uourt. 

the  supreme  Court  held  that  as  section  71  of  toe  charter 
provides  that  "sJLl  increases  in  salaries  or  wages  ■!  o. fleers 
and  employees  shall  be  determined  at  the  tii..c  of  the  preparation 
oi  the  annual  budget  estla>.tes  and  the  adoption  of  the  annual 
budget  and  appx*opriation  ordinances  •  •  •  ",  these  oxdinances 
must  be  adopted  by  June  1  lu  any  fiscal  year. 

The  opinion  then  goes  on  to  say  that  as  the  salaries  of  the 
auto  and  car  painters  were  not  fixed  at  the  rate  of  C10  p^r   day 
n>by  the  budget  and  annual  salary  ordinance » ,  as  required  by 
section  71,  and  dourly,  from  this  language,  the  salary  ordinance 
must  find  its  support  In  the  items  of  the  budget. * 

Xhe  court  earlier  in  its  opinion  quoted  from  Judge  tylajHa 
opinion  iJLvon  in  the  District  Court  of  Appeal,  reading  as  follows: 

"lbs  time  fore  s^abll shine  an  Increase  in  wage  rate 
of  municipal  employees,  such  as  the  petitioner  and  his  j?i.,ht 
companions,  is  ..efore  the  passage  of  the  annual  salary 
ordinance.   nd  the  instruments  within  which  the  increase 
of  the  rate  of  wage  is  to  be  expresses  are  (1)  annual 
budget  estimates,  (2)  ■— wl  ^udget,  and  (o)  appropriation 
ordinance,   Jnoe  the  budget  is  approved  by  the  goaf  a  of 

ervlsora,  the  fiscal  terms  of  the  annual  appropriation 
ordinance  and  the  annual  salary  ordinance  are  automatically 
fixed  beyond  the  power  of  ohan, e  of  any  amendment.  Any 
effort  of  the  iioard  of  Supervisors  to  increase  a  wage  scale 
in  the  annual  salary  ordinance  over  the  amount  provided 
in  che  approved  budget  is  void." 
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r eault  or  the  opinion  was  that  the  painters  wore 
not  entitled  to  recover* 

In  the  e nee  under  consideration  we  find  that  the  wages 
/or  platforai  men  were  fixed  in  the  annual  budget  and  appropriation 
ordinance  at   .  lout*   jut  e  aae  presents  oven  stronger 

a  than  those  in  the  •^lllvun  v.  McKinley  caae,  as  toe  *1.1Q 
rate  is  provided  for  in  the  .urrent  annual  standardisation  ordinanc 

The  lan^ua^e  adopted  by  the  Supreme  Court  sta.es  any  changes 
made  to  increase  a  wage  over  the  amount  provided  for  in  the  ap, 
budget  is  void*   mis  le.ds  to  but  one  conclusion,  wA    it  is  that 

an^;  »»y  be  done  under  our  charter  provisions  and  in  view  o. 
•  ^xilvan  v,  McKlnley  case  that  would  legally  permit  the  increase 
oi  platform  wages  at  this  tine. 

It  appears  that  the  only  way  by  wtiich  an  increase  may  be 
brought  about  is  by  an  amendment  to  the  charter  that  would  permit 
the  civil  service  Coaaniaslon  and  the  2©ard  of  Uupervisors  to  r  e- 
standurdiae  wages  and  salaries  when  facts  develop  as  are  present 
in  the  case  un  or  consideration  and  allow  appropriate  amendments 
to  the  budgets. 

While  the  request  for  the  Increase  in  wages  is  Justifiable 
from  the  faots  contained  in  Mr.  Douglas1  letter,  I  regretfully 
inform  you  that  you  are  powerless,  likewise  tho  Civil  service 
Commission  or  the  3oard  of  Supervisors,  to  <_rant  the  increase 
of  wages  sought. 

respectfully  submitted, 

JOHH  J.  0«     ,  City  Attorney 



D10H  R.  HOLK 
Public  Utilities  Counsel 

TOI 

Manager  of  Utilities 


DRB 


<rv  >*> 


June   27,    1946 


SUBJECT  l      UA\T  17IDBR  SECTI        155 

h  70  Ar.CL:"!1    P0SITI0KS  OP  SKOUtTAR*  AMD 
JOKY  C                iOMKR   OP  THE  SUPERIOR  ;<K 

1    MJKCXPAl 


.  entlemen: 

I  w  In  receipt  of  your  request  for  an  opinion  as  follows: 

"we  not*  that  under  date  of  March  25,  1»46  you 
rendered  an  opinion  be  the  health  Service  System  In  whioh 

advised  tliev  the  Secretary  of  the  Super!       t  ie 
neither  a  Municipal  nor  county  of i leer  but  ie  an  adjunct 
cl*  a  part  of  the  judicial  system  of  the  State,  and  aa 
rush  is  not  subject  tc  charter  'revisions.   You  also 
atate  in  this  opinion  that  none  of  the  employees  in  the 
office  of  the  Jury  Cowed,  sai  oner  of  the  Superior  C  art  la 
a  city  and  county  employee. 

"We  neve  received  e  request  from  Mr.  Joseph  M.  Cummins, 
a  Courtroom  Clerk  in  the  employ  of  the  County  Clerk,  for 
en  Indefinite  leave  of  abaenee  to  accept  appointments  aa 
:  acre tary- Jury  ' oaniasicner  eX  the  Superior  Court.  ,  leu  .a 
refer  to  the  firat  paragraph  of  aection  153  of  the  'barter 
reading  aa  follow*: 

•leaves  of  absence  tc  officers  mad  employees  of 
the  city  and  county  ehall  be  governed  by  rules 
established  by  the  Civil  Service  'ommlasion, 

•vided  that  leeves  of  abeaaee  to  eny  officer 
or  employee  for  the  purpose  ofeeesaking  e  position 
outside  the  city  end  county  service#**shail  be 
limited  to  six  months.' 

The  rules  of  the  Civil  Service  Coram! ssion  adopted  pursuant 
to  section  155  of  the  charter  likewise  limit  leeves  of  ab- 
sence for  the  ourpoae  of  taking  a  position  outside  the 
city  and  county  service  to  a  maximum  period  of  six  months. 
In  view  of  your  opinion  referred  to  above  we  requeat  your 
advice  aa  to  whether  JSr.  Cummins  may  be  granted  a  leave 
from  the  civil  service  position  to  accept  ap. ointment  aa 
reore tary- Jury  commissioner,  Su  erior   urt  for  a  period 
in  exeers  of  aix  months. 

"In  this  connection,  we  advise  thet  ¥r.  Ivan  Slavleh 
who  is  eooupying  the  position  of  clerk  of  the  Municipal 

urt,  is  on  leave  of  absence  from  a  civil  service  position 
of  ealor  T.no  .lerk.   ill  you  be  food  enough  to  advise  M 
also  if,  under  tne  section  ef  the  charter  referred  to  above, 
sir.  jlsvich  mey  be  grented  an  indefinite  leeve  from  hie 
elvil  aervioe  Position  for  a  period  in  excess  of  more  than 
six  months  to  occupy  the  position  of  Clerk  of  the  Municipal 
."ourt.   The  question  of  Mr.  Slavloh  ha  a  been  reised  by  certain 
emoloyee  groups." 


' 
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OPINION 

The  position  of  Secretary  and  Jury  Commissioner  of  the 
H  erior  •  ourt  is  established  by   eotion  204 (•)  of  the   ode  of 
Civil  Procedure.   mhe  district  Court  of  Aopeel  In  the  esse 
of  Noel  v.  :>cv,ls,  ?S     «1.  A  p.  C5G,  has  ruled  that  the  Lieoretary 
snd  Jury  Commissioner  of  the  Superior  "curt  is  not  an  ofiicer 
of  the  county  but  rather  that  he  Is  an  adjunct  ol  the  judicial 
system  of  the  state. 

Subsequent  to  this  decision  the  charter  of  the  City  and 
County  of  San  Francisco  was  adopted.   Section  4  of  the  charter 
enumerates  the  secretary  and  Jury  Commissioner  of  the  Superior 
"ourt  ss  i  ne  of  the  officers  of  the  city  and  county  and  Section 
56  of  the  c>i*rter  matces  further  urovial  ms  governing  the  Seere- 
tary  »nu  Jury  Commissioner  of  the  Superior  0  -urt.   Inasmuch  as 
the  District  Court  of  Aopesl  has  ruled  the  Secretary  and  Jury 
Commissioner  Is  not  a  county  officer  and  cannot  so  be  made  by 
oharter  provision,  'actions  4  and  58  cf  the  charter  are  ineffect- 
ual insofar  as  they  attempt  to  make  Secretary  and  Jury  Commissioner 
of  the  Superior  t->Urt  an  officer  of  the  city  and  county.   However, 
these  sections  may  be  used  in  interpreting  other  sections  of  the 
charter  to  ascertain  the  indention  of  the  freeholders,   faction 
155  of  the  charter,  relating  to  leaves  of  absence,  provides  in 
part  as  follows: 

"T^eaves  of  absence  to  off!  era  and  employees  of 
the  city  and  county  shall  oe  governed  by  rules  established 
by  the  civil  service  commission,  provided  that  leave  of 
absence  to  any  of;  leer  or  employee  for  the  purpose  of 
lemvin^,  the  city  end  county,  taking  a  position  outside 
the  city  and  county  service,  or  accepting  a  position  in 
some  depart^.ert  or  iffiea  oi   the  city  and  oounty  ether 
than  the  one  in  which  he  is  employed  nnd  where  the  duties 
are  in  no  way  related  to  the  duties  covered  by  his  civil 
service  classification,  shall  be  limited  to  six  (0) 
ninths;  snd  provided,  further,  that  no  limit  shall  be 
placed  on  a  leave  of  absence  granted  to  enable  an  oliicur 

employee  to  accept  oromotion  to  a  non-civil  service 
position  in  the  seme  doner  tiaent  in  which  he  hold  civil 
service  status,  or  v  trotion  to  ee-relaled  work  in  another 
department  or  offloe  of  the  city  and  county ." 

As  the  freeholders  in  drafting  the  oharter  provided  in  so  many 
words  that  the  Secretary  end  Jury  Commissioner  should  be  an 
officer  of  the  City  and  County  of  San  Francisco,  it  must  be 
presumed  that  in  the  use  of  the  phrases  "city  and  ocunty  service" 
snd  "officer  of  the  oity  end  county*  in  Section  153  of  the  charter, 
the  freeholders  intended  to  include  the  Secretary  and  Jury  Com- 
missioner of  the  Superior  Court  whoa  they  had  declared  to  be  an 
officer  of  the  city  and  county,   you  are,  therefore,  advised  that 
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the  phrases  "city  and  county  eei'vioe'4  and  "officer  of  the  city 
and  oounty"  »b  used  in  eetion  153  of  the  charter,  Include  the 
pseitlon  of  Secretary  and  Jury  otumissloner  of  the  Superior 
Court, 

I  am  fully  aware  of  my  o  inionsof  February  23,  1932, 
March  25,  1945  and  April  11,  1946  but  I  do  not  believe  that 
they  ■pplj"  in  thia  inrtanoe.  7'hose  opinions  deal  with  tho 
queatlon  ox"  whether  the  .>poretary  and  J  .     ^aiasioner  and 
his  asalstanta  may  become  Members  of  the  Retirement  System 
of  the  city  and  county.  The  o-ini-ns  c-.aaclude  that  as  the 
secretary  and  Jury  ommiesioner  ana  his  assistants  are  not 
employees  cf  the  city  and  county  but  rather  an  adjunct  vt   the 
Judicial  system  of  the  state,  they  are  not  subject  tc  charter 
provisions  and  are  therefore  not  eligible  for  membership  in 
the  Retirement  System.   In  the  Instant  case,  ae  are  dealing 
with  a  person  wh-  is  aAnittedly  an  employeo  of  the  city  and 
county  and  he  question  ir  one  of  how  extended  a  leave  of  absence 
such  an  m.'ioyee  may  be  granted.  The  freeholders  could  have 
specifically  provided  that  an  employee  should  be  granted  an 
indefinite  leave  of  absence  f^.      urpute   uf  acce       .ie 

L ileal  f  Secretary  end  Jury  t.'oM«issio;n»r.   It  is  my  opinion 
that  while  the  freeholders  did  uot  specifically  so  pi 
as  stated  above,  their  Intent  was  that  an  employee  of  the  city 
and  oounty  could  be  granted  an  indefinite  leavo  of  absence  a> 
accept  the  position  cf  ^ecretury  Ml  Jury  C^wssis  loner  provided 
that  the  work  Is  that  .;oaltien  ***>  co-related  to  the  former 
work  of  such  employee. 

Therefore,  a  leave  of  absence  for  a  >eriod  in  excess   f 
aix  months  may  be  .-ranted  for  a  city  employee  to  aocept  the 
posi'         nretary  ar^d  Jury  Coeaaiaaioner  cf  the  Suvericr 
Court  provided  the  work  in  the  «oaition  of  eeoretery  ana  Jury 
Cceuiisulcner  is  co-related  to  the  work  in  his  former  position. 
I  «  cf  Wat  opinion  that  the  wcrk  aa  court  room  elerk  in  the 

ounty  Clsrk»s  office  is  co-related  to  the  work  of  Secretary  and 
Jury  Commiasioner  mf  the  Superior  Court  and  that  therefore,  a 
leave  of  absence  for  an  Indefinite  period  may  be  granted  to  JtF. 
Cuasaln*. 

I  am  also  of  the       n  that  an  indefinite  leave  of  absence 
may  be  granted  to  ^r.  I lavlch,  Clark  of  the  Municipal  Tourt,  from 
hia  civil  service  position  aa  Senior  Law  Clerk.        ■  4  of  the 
charter  lists  the  Clerk  of  the  Municipal  court  aa  an  officer 
the  city  and  county  and  section  55  of  the  charter  makes  further 
provisions  aa  to  this  .riaition.   As  staged  latv>|       ssition  of 
Clerk  in  the  Municipal  Court  would  be  Included  in  the  -hraae 
"olty  and  oounty  service*  in   action  153  of  the  Charter.   The 
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poeition  of  Clerk  of  the   Hunioioal  Court   la   a   non-civil   service 
position  in  the   mm   department  la  which  Jfr.    Slavich  hold*   civil 
service  status.     Therefore,   you  are  advised  that  he  may  he     ranted 
an  indefinite  leave  of  absence  fro»  hie  ooaltlon  aa  Senior  Lav 
c lark   to  aoeept   the  poaltion  aa  Clerk  of  the   Municipal  Court. 


Respectfully  submitted, 


CITY  AfTOMBT 


To:     Civil  Service  Cojaniasion 

tm 


id 


June  29,   1946 


jocu:      3  .rike    Jiiro  t  nob  an  *«30rgenoy 

or  Seetion  26  or  t  ue  Uiarter. 


D*bT   Sir i 

:ou  received  a  letter  uated  June  26  from  the 
Business  ..epresentutive  or  the  Amalgamate*,      lotion 
division  No.  .U>80,  «.>.of  L.,  of  Street,  Klectrlc  i  ailway 
end  Motor  Coach  idaployees.   the  letter  stat-s  Uiat  at  a 
meeting  held  by  that  aasoclatlon  In  the  mornin  of  June  26 
the  members  voted  to  cease  work  on  the  Municipal  ii&ilway 
at  12 tOl  Sunday  morning,  June  30,  unless  the  membership 
la  guaranteed  by  the  City  that  tnoir  wage  rates  shall  be 
$1.25  an  viour  for  nobormon  U»J  conductors  and  £l.iX)  an  aour 
for  bua  opera tora,  to  be  effeotive  July  1. 

.-j   letter  goes  on  to  say  that  the  wage  rates  pro- 
posed In  tne  City*a  1946-47  budget  for  Matt  class  of  employees 
is  leas  than  paid  transit  employees  throu{  heut  the  otate  of 
California,  »nich  ranee  from  fcl»20  p*r  aour  to  ,,1.25  par  aour 
and  udder  "far  more  favorable  working  conditions  and  hours'*. 

r  ate  set  ,xp   unaer  the  current  (45-46)  budget  for 
platform  men  is  97  &  cents  per  hour,  disregarding  for  the  time 
the  beginnere*  wages;  under  the  budget  (46-47)  effective 
Monday,  July  1,  the  rate  Is  $1.10  per  hour  for  street  car 
operators  and  for  bus  operators  |1»lf ■ 

In  addition  to  tne  letter  of  the  representative 
of  the  American  : ederutlon  of  L*bor  M.iployees,  ,ou  nave 
been  advised  by  letter  that  the  platform  a&a   belonging  to 
the  Transport  ;orkera  jnion  Ho.  250,  C.I.O,  will  vote  tonight 
"for  the  poi-poae  of  taking  a  strike  vote  to  enforce  our 
organisation**  demands".  1*4*  group  aeeks  increases. 

Also  a  letter  was  received  by  uou  from  the  Track 
and  Maintenance  ..orkers  Union,   C.I.O.  requesting  increased 
wages.  Tola  organization,  I  am  informed,  last  ni  ht  voted 
to  strike. 

After  conferences  with  the  representatives  of  the 
platform  men,  it  was  su/.^ested  tliat  ;ou  exercise  cue  powers 
oonf erred  section  25  of  the  charter,  to  declare 

an  emergenoy  and  to  trant  the  increase  in  wages  requested. 

aav..  asked  me  if  jou  may  exercise  your  emergency  powers 
under  the  foregoing  facs. 
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OMIUoM 

The  opinion  is  tiven  with  u  full  appreciation  of  the  ohaoa 
that  will  result  If  the  threatened  strik*  Ooea  Into  ei'j'oot,   Ail 
ol'  .",an  t-ranoiaoo  Is  affected,  the  business  and  professional  man, 
the  housewife,  all  employees  seeking  to  ,o  to  their  places  of 
employment,  11  any  places  of  employment  will  be  able  to  do  business, 
anc  the  platform  men  and  trackmen  themselves.   The  lat  er  may, 
if  the  strike  goes  into  effect,  lose  valuable  pension  and  retirement 
its  that  they  have  worked  lone  and  hard  to  acquire* 

-it  .  these  facts  in  mind  1  have,  within  the  very  limited 
time  allowed,  explored  the  law  applicable  to  the  facts  presented 
witn  a  view,  if  po-iaiblo,  to  auviae  you  that  you  have  the  right  to 
deolare  an  emergency  and  pa/  the  men  the  increased  wages.   This 
power  would,  if  it  existed,  be  clven  jou  under  the  following  para- 
h  of  section  25  of  the  charter t 

"In   caae  of  u  public  emergency  involving  or 
threaten!.       lives,  property  or  w elf are  of  the 
citizens,  or  the  property  of  the  city  and  county, 
the  mayor  shall  have  the  power,  and  it  shall  be 
his  duty,  to  sum  on,  organize  and  direct  the  forces 
of  any  department  in  the  city  and  county  In  any 
needed  service;  to  summon,  Marshal,  deputize  or 
otherwise  employ  other  persons,  or  to  do  whatever 
else  he  may  deem  neoessary  for  the  purpose  of 
meet  in,,  the  emergency.   The  mayor  may  make  such 
studies  and  surveys  as  he  may  deem  advisable  in 
anticipation  of  any  such  emergency.* 

titm   axe  referred  to  my  opinion  to  the  Manager  of 
Utilities  dated  June  25,  1946,  the  subject  being t  "Wages  of 
Platform  men  cannot  be  Increased  during  coiuin, .  fiscal  Year" . 
That  opinion  way  baaed  upon  the  caae  of  Sullivan  v.  :, cKlnloy, 
14  Cal.  (2d)  113  unci  the  various  applicable  charter  provisions. 

I  now  approach  the  question  of  your  authority  to 
exercise  your  emergency  powers  conferred  upon  you  in  section  25 
of  the  charter. 

June  2G,  1940,  lue  case  of  i,  ullins  v.  Henderson, 
Mo.  12944,  OM  decided  oy  the  Jistrict  Court  of  Appeal  in  this 
district.   That  ease  caallonged  your  right  to  roclaim  an 
emergency  when  the  operative  properties  of  the  Market  Street 
Hallway  were  taken  over  by  the  City  on  Jeptemt.er  W.  1944. 
Employees  of  the  oompany  to  the  number  of  900  signed  cards 
that  they  would  not  work  for  the  City  unless  they  were  ulven 
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purity  pay  of  onployeos  of  the  Municipal  !Y*?ilway.   The  B| 

In  ins  opinion  found,  among  otner,  the  following  facia  to  exist: 

"The  evidence  also  shows  and  the  trial  court  found 
th.'  t  as  the  result  or  tho  wi.ru  in  which  the  United  states 
was  en^u-ed,  the  port  oi      ranclsoo  had  oecome  the 
greatest  naval  port  in  the  world,  -nd  that  the  City  of 
San  ranoisco  was  the  very  heart  of  the  multifarious 
Industries  involved  in  the  centralisation  of  the  trenendoua 
effort  In  this  locality,   The  stress  ano  strain  caused 
by  the  movement  ox"  troops,  warships,  munitions  and  other 
supplies  through  the  port  of  BM  ranoisco  to  v arious 
strategic  points  in  the  Pacific  ares  was  au<  .  ested  by  the 
establishment  in  sal  ubout  "><x:   I  ranoisco  of  numerous  naval, 
military  and  other  fedexal  emergency  agencies,  a  s  well  as 
various  government  and  privately  owned  shipyards  and  other 
enterprises  engaged  in  producing  and  repairing  the  instru- 
ments of  war.   Host  of  these  numerous  war  industries  located 
about  the  bay  area  had  their  headquarters  in  lea  ^ranoisco. 
•  e  «. 

"Gasoline  was  rationed,  and  had  the  overtaxed  street  railway 
a/stem  broken  down,  to  any  appreciable  extent,  .he  war 
effort  woulu  have  been  dangerously  crippled;  and  certainly 
the  threatened  Impairment  of  tho  war  effort  actually  threatened 
the  lives,  property  and  welfare  of  the  people  of  the  entire 
bay  area,  as  well  as  tho  property  of  the  City  of  *>an  .  runcisco. 
Moreover  the  federal  and  state  ^ovornmonts,  and  many  of  the 
municipalities  were  operating  under  emergency  laws.  \a   stated 
by  the  trial  judge  in  the  oral  opinion  delivered  by  his 
in  deciding  the  case,  Uie  failure  of  the  mayor,  under  the 
exiatin,  circumstances,  to  declare  an  emergency       rttt  a 
parity  of  pay  30  as  to  prevent  tise  shut  down  of  the  Market 
.Street  division  of  the  consolidated  street  railway  system 
would  have  amounted  to  a  dereliction  of  duty." 

in  that  case  two  of  the  three  judges  subscribed  to  the 
foregoing  as  bein^  facts  thau  warranted  your  exercise  of  .your 
emergency  powers.   However,  th- re  is  a  marked  distinction  between 
the  fuci.8  as  they  existed  in  1944  when  actual  warfare  was  in 
progress,  feonnioally  ..e  are  at  war,  as  the  President  has  not  as 
yet  repealed  the  emergency  proclamation  as  made  by  President 
Roosevelt  nor  has  Congress  passed  an  act,  terminating  the  ear. 
Nevertheless,  we  cannot  overlook  the  otvlous  fact  that  the  shooting 
has  ceased  and  industry  is  no  Ion  r  called  upon  to  devote  its 
efforts  toward  production  designed  for  war  purposes. 

ttm   mere  fact  thai  a  strike  is  threatened,  or  if  employees 
of  the  City  are  actually  out  on  strike,  I  think  makes  no  difference, 
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J«  J,L°plia?n  MLS*  *  88t  of  fact8   aiat  "roul<1  warrant  *  court 
in  deter,  iniiit   taut  you  would  have  the  right  to  exercise  jour 
einer^enc^   powers  •  •* 

-«,,      ^       HJi   *?  bo  ob*»r™<*  that   the  employees  in  the   Instant 
SJK  T»     t^f"  *?88   "«»  *ne-fourth  ol    all  £   employee,  of^h. 
«i%  ??£     ?   A"  °h*  remain  jo. fourths   of   city  employes* 

could  likewise   tnre*ten  to  Strike  or  actually  strike  and  you 
would,  ^uiy  hundred  or  classifications  or  employees,    be 

called  UJMO   ft  exorcise  your  emergency  powers,    aasuaing  demands 
wore  dado  lor  increased  wages.  -***■&  °"B*nu8 

j^a*-.  m1  ktfi!1*  with  *•  «**>rity  view  of  the  district 

Judges  in  the  Aniline  cuss  that  there  was  an  actual  public 
emergency  exiair^,    but  feel   feat  the  facte  ire  seated  by   /our 
question  are  different  fro*  thos*  presented  in  ttut  cusJ. 

««h   t  *„   5  J"8  ^J** fcob»«,vod   oust   this  case  ia  not  as  yet  final 
JoLt  S?!^.,^  a  *otitlon  for  rehearing  m  the  DiJtriit 
cSS*  Jin    w\*S,i*  32  u  p8ti*loV°f  £-**■■  **  ^pwi 

our*  wxxi   ue  made  i*    the  roae^rin^  i8  denied, 

2  or  the  aayor  to  exercise  his  e»ergency  powers  under  fcH« 

AVl  Pr?"Tnt*d',lt  Would  ****  fch*fc  *•  *euldTve^ni»?e1ard 
Could  "lifT/     the  •faarter  r#iAtin^  to  flscal  ^JKtot 

iJrtr  P  5?    "*  *****«*'    **  ropriation  ordinance,    atandardWuion  of 
ealary  ordinance  and   the  annual   salary  ordinance,   .ai  SEeed 

Meadey.       *rticuiurly  you  would  bare   to  dlorej    H  3.cti^  i;i 

JL^LS^T  ^t  r6iUiroL   ah8^  3Ii  in  ^Inriea  to  bTsubaatted 
and  adopted  by   tfe  .  ervieor.  on  or  oefore   Jill  of 

It  appears  to  ue   that  to  d  eclare  an  erasr/  oncy  unoer  th« 
fact.  mid  eoaplotoXy  wreck  the  aoJK^JoSoS  unler 

Se  ?i  laying  of  a  tax  rate,   as  l«ter^L 

2L.fi1  ye*r  ''OU  "**   *  «*»«  to  *  6*ia  oxarcise   your 

emergency  powers   to  meet   the  retirements  o*>  ariouT«  loye^o  and 
there  would  be  no  money  avoiluble    to  meet  these  roquir^aents! 

ohAnt*^  ti2°L-*r  ?roblea  ^t  preoents  Itself  is  that  nd«V  the 
So^TLint  S^TVl*"   ClvU  Mvi0*  Cession  must  autfiorise 
a^tPtS??     2  ""J  "j^**  **"  *J    »»•  City,   and   the  Controller 
■■■tftudit  --  euthoriae    choir  pey««ao.     »*£    eaom  offleuW 

eer'ttf'y^L.**  ^T'    ■*•«*•*  *»*  ond  If   toeywfre  Inclined   to 
SS^SL^hl^ •  COi**ctn*"  ?f  ""»  incre6.e  of  wage,  sought  and  to 
pay  then  they  would,   properly,   refuse   to  either  certify  or  i>vr     *« 

Jht-*?*,J?r,!fi^t  W*U   in»  itute   a  suit  and  seek   to  reolver  e^inTt 
tn«a  individuaUy  for  havln,    paid  out   the  City's  ^onay  u^lawful?J. 
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Apart  fronwii.  t  I  have  heretofore  stated  in  tola  opinion 
concer       *  distinction  between  the  ttullina  esse  end  the  present 
xucts,  there  is  s  d  rave  question  as  to  whether  employees  oi  the 
City  are  legally  entitled  to  exercise  the  ri^nt  of  strike 
that  persons  in  private  employment  may  exerolst. 

There  is  *  ease  thut  yesterday  our  ->tate  Supreme  Court 
refused  u  hsiiif;  on  after  decision  bj  the  District  Court  of  Appeal, 
entitled  Butter  v.  City  of  aimu  Koiilca,  74  A«C«A«  ~ol,  that  sus- 
tains the  above  expression  of  opinion*   due  employees  of  the  City 
of  Santa  Monica  belong  int,  to  the  motherhood  of  iieilroau  iralnmen, 
endenvored  to  have  that  organisation  declared  by  the  City  of  janta 
Monica  aa  the  agency  to  negotiate  a  contract  between  the  City  *nd 
the  Brotherhood  covering  torus  and  conditions  or  ample, -riant  for  the 
bus  operators,   The  Sis  trio t  Court  upheld  tho  Council  of   jnta  Monica 
in  refusing  to  reco£hi*e  the  brotherhood  as  a  barg.±inin*:  agency,  and 
without  burdonin.  this  opinion  with  long  quotations  from  reusonln,, 
in  that  case,  it  whs  held  thore  is  a  distinction  between  private 
employment  and  pwhlle  service,  the  Court  points  out       ^ls 
principle  is  provided  in  the  U   tioual        alations  Act.   The  case 
also  holds  khM  no  distinction  la  to  ou  made  when  a        ility  acts 
in  either  a  governmental  or  proprietary  capacity. 

-fhe  sis trie t  Court  of  Harris  County,  Texas,  on  -  ebruary  25, 
1946,  in  the  case  of 

Citj  of  huston  v.  t/uncan, 

issued  a  tempor  ry  restraining  order  preventing  a  strike  by  employees 
of  that  city.  The  case  whs  not  tried,  a  s  the  strike  t  erminated,  but 
we  find  other  authority  uear.         •  view  heretofore  expressed. 

ine  civil  service  Commission  of  Hew  Jersey,  on  December  3, 
194fc,  in  list  ton  *.   ,„..  .  >....o:»w  ^   ^.  ix  _  .orks,  in  eXiect  solas  that 
public  employees  h-ve  their  rights  as  to  o titer  citizens  but;  in  the 
nature  of  their  employment  tnoy  auat  fore,,o  some  of  the  practices 
which  private  employee*  may  exercise,  while  they  remain  us  puullc 
employees.   The  roaeouin      Ml  Civil  Service  Commission  may  be 
round  at  p.  MM  o      u  on  Labor  Unions  and  Municipal  i^sployee  Law 
(194:)  that  seems  applicable  to  our  case.   Part  of  the  reasoning 
is  as  follows: 

H-hure  is  no  place  in  the  whole  scheme  of  government  in 
this  State  for  tne  settlement  of  differences  wr.icn  nay 
arise  between  ,roupa  o;  depar mental  employes  and  the 

liy  constituted  officials  in  cuar^e  oi  auch  depart- 
ments by  wey  of  s  trike.   .he  acceptance  of  the  ri^ht  to 
strike  by  civil  service  employees  would  nullify  the  civil 
service  law  itself  with  all  of  its  beneficial  effects, 
aooeptanoe  of  the  right  of  public  employees  to  strike  would 
take  sway  the  au  .  le».-l^y  constituted  public 

olflcials  to  administer  Qovemsnent  for  the  people.   It 
would  be  a  constant  and  impending  threat  upon  the  continuity 
and  the   authority      ,/e.tnment  .-self." 


i.  Ulud^SSSLS^rl^i   I       ^  ■u.tmaB   the  view  expreaaed 
2™      ^rUJ1'  tJouf\°-   i-'Aorldu  June  U,  HUb?  and  I  i&nk   the 

I  «m  endeavoring  to  Li.,'  '   ***'   polnt"  OUt    *•  extinction 

ttl.tI2liiSi?rIy^f  *?*   t0  •"»*»•*••  »V  conviction 
«r  L?  J  fcf?tica  *"*v«  ™>  Pl*c«  in  the  lunctiona 

oT  any  organisation  of    ^ovomment  employ...      jpon 
•mployeea  in   the  Ndml,,^  r<>a't8  &•  0bS£ticn 

require  ordwlinea.  and  continuity  in  the  conduct 

?L2TS2Snn«°tiTlf1#,\  mia  ^^tion  Jfp^mount. 
or?Jft"       ^D  "•'vie.,  have   to  do  with  the  functional 

no.hint    leaa   tnan  »n  intent  on   ciieir  part  to   orevent  or 

2o^tier^d°P#r^OIffl?f  °-^-t  until  ttSTetSi 
arc  sawieried.  Such  action,  i.ooi;ing  toward  the  paralvad 
*     .overoaent  m.  who  have  sworn   to  iu  irt  it 

la  unthinkable  and  intolerable*  »-P,-ort  it, 

le  ai*Iva1r'1^*r**T>'  !?  gPl***—  W»*  ^*t  of  all,    there 
1?  «i"Jf^»   ^abt/i'.  to  **•«"»'   **•  municipal  etaploveca    lav.  a 

1  rift  ike;   secondly,    that  under  the* facte  presented 

ospective  of  ho*  Juat  the  SlaS 

.e  ^loyeea  .a,   be,    the  facta  preaented  do  nof  cWsutatT 
*  public  a«ner;iency  aa  contemplated  under  a.ctlon 25  o°  tht  ,h«^.. 
H«nc.  you  M|  M|   UmHj  declare  aTeJr^cyT  cJiarter. 


C.«p«M»tfui:.y  aubaaitted, 

JGHX  J.  ,  JI>ru,y 


cy 


Public   utilities  tounaol 


The  0  | 
DRH 
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July  3,    1946 

SUBJECTl       INTERPRETATION   OP  GENERAL  FORM   OF  CONTRACTS    OF 
PURCHASER   OF  SUPPLIES. 

Dear  Sin 

This   will  acknowledge  receipt   of  your  recent   request   for  an  opinion 
wherein  you  state   that   the   City  has  a  contract  with  McKesson  &  Robbins, 
Inc.   for   the   furnishing   of   hypodermic   Byringes.      You  further  advise  us 
that  you  received  a  requisition  from  the  Department   of  Public   Health 
requesting   that  you  purchase  a  quantity  of  Hypodermic  Syringes  from  the 
War  Assets   Corporation. 

You  state   that  from  a  financial  standpoint,   purchases  of   this   nature 
from  the  War  Assets   Corporation  are  much  to   the  advantage   of  the  City 
and  County   of  San  Francisco,    and  you  therefore  ask  whether   such  purchases 
may  be  made  without   liability  to  the  City  from  the  \l&v  Assets   Corporation 
instead   of   i.icKesson  &   Robbins,    Inc.   with  whom  the   City  has  a   contract   to 
supply  this    item. 

OPINION 

For  purposes  of  this  opinion,  I  shall  assume  that  the  flypodermlo 
Syringes  that  could  be  obtained  from  the  War  Assets  Corporation  are 
substantially  identical  in  character  with  the  Hypodermic  Syringes  the 
City  contracted  to  purchase  from  McKesson  fie  Robbins,  Inc. 

The  contract  with  IricKesson  &  Robbins,  Inc.  I  understand  is  of  the 
same  general  type  and  character  of  contract  entered  into  by  the  Pur- 
chaser of  Supplies  for  the  purchase  of  various  commodities.  You  for- 
warded to  me  a  copy  of  the  • General  Conditions,  Instructions  and 
Information  for  bidders"  as  supplied  by  the  Purchaser  of  Supplies  for 
the  benefit  of  Didders,  and  upon  which  basis  the  general  bids,  such  as 
that  of  McKesson  &  Robbins,  Inc  herein,  are  made.   Paragraph  4  of  the 
"General  Conditions,  Instructions  and  Information  for  Bidders"  pro- 
vides in  part  as  follows: 

"The  estimated  quantities  required  given  in  this  proposal  are 
the  estimated  requirements  for  the  contract  term,  but  it  is 
distinctly  understood  that  these  estimates  are  approximate 
and  given  for  information  only,  and  that  no  obligation  is 
imposed  thereby  upon  the  City  and  County  of  San  Francisco  to 
purchase  these  amounts,  the  right  being  reserved  to  said  City 
and  County  to  purchase  under  thl3  proposal  any  greater  or 
lesser  quantity,  as  th9  Interests  of  said  City  and  County  may 
require. . ."  (Underscoring  ours) 

It  will  be  thus  noted  that  while  the  contract  of  McKesson  & 
Robbins,  Inc.  with  the  City  does  not  obligate  the  City  to  purchase  any 
specific  number  of  hypodermic  syringes,  it  does  obligate  the  City  to 
purchase  under  the  contract  and  during  the  existence  of  the  contract 
from  McKesson  ,  Robbins,  Inc.  all  the  hypodermic  syringes  the  interests 
of  the  City  and  County  "may  require."   The  phrase  "may  require"  as  here 
used  is  very  clear,  positive  and  all  encompassing  in  its  meaning. 
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In  my  opinion  the  City  is  required  to  purchase  all  of  the 
character  of  hypodermic  syringes  referred  to  in  the  contract,  that 
the  City  •may  require"  for  its  use  during  the  existence  of  the  con- 
tract, from  iiciesson  i   Hobbins,  Inc.  During  the  existence  of  this 
contract,  the  City  would  not  be  privileged  to  violate  its  contract 
In  order  to  make  a  more  favorable  deal  elsewuere,  than  the  supplier 
would  be  privileged  to  violate  its  contract  with  the  City  were  the 
supplier  to  find  the  same  to  be  unprofitable  to  him. 

Respectfully  submitted, 


CITY  ATTORNEY 
Toi  Purchaser  of  Supplies 

■i 


m 


July  3,  1946 

SUBJECT t   BUREAU  OF  FIRE  PREVENTION,  AMOUNT  OF  PERSONNEL, 
rentle-nen: 

..e  have  your  request  for  en  opinion  dated  June  26, 
1*46,  In  whioh  you  esk  whether  Section  3B  of  the  Cnarter 
dealing  with  the  personnel  of  the  Fire  Prevention  Bureau 
takes  precedence  over  C  apter  i>0.  Article  2,  Section  36,  of 
the  Fire  Code,  which  limits  the  personnel  of  toe  Bureau  of 
Fire  prevention  to  not  more  than  2%   of  the  membership  of  the 
San  Francisco  Fire  Department, 

_ '    ■_   I   N  I  0  N 

It  is  my  opinion  that  Section  38  of  the  Charter 
takes  precedence  over  Chapter  50,  Article  2,  Section  36,  of 
i-e   Ire  Code.   The  Charter  provision  specifically  authorises 
the  Fire  Commission  to  detail  to  the  Bureau  of  Fire  Preven- 
tion from  the  uniform  force  of  the  Department,  an  officer  to 
have  charge  of  said  Bureau  and  such  other  personnel  as  it  may 
deem  necessary.   The  Ciiarter  does  not  restrict  the  authority 
of  the  1  "ire  Commission  In  assigning  personnel  to  tie  Tire 
rrevention  Bureau  and  therefore  that  authority  can  not  be 
restricted  by  the  I  Ire  Code. 

-  espectfully  submitted, 


CITY  ATTORNEY 
Tot  Board  of  i  ire  Commissioners 
CWD 


July  9,  1946 

SUBJECT:   PROCEEDINGS  OP  THE  COUNTY  BOARD  OF  EQUALIZATION 
Dear  Sir: 

This  office  Is  In  receipt  of  your  request  for  an  opinion  as 
follows: 

"Although  no  written  opinion  has  ever  been  received  by 
this  office  on  the  following  subject,  several  years  ago  Mr. 
Walter  Dold  advised  the  Board,  orally,  that  to  comply  with 
the  provisions  of  Section  13  of  the  Charter  action  by  the 
Board  of  Supervisors,  except  strictly  parliamentary  action, 
is  required  to  be  accomplished  by  ordinance  or  resolution 
in  writing  and  passed  or  adopted  in  conformity  with  further 
provisions  of  the  same  or  other  sections. 

"At  the  conclusion  of  the  hearings  of  the  Board  of 
Supervisors  sitting  as  a  Board  of  Equalization,  the  Board 
is  required  to  take  action  denying  applications  for  reduc- 
tions or  corrections  not  otherwise  aoted  upon,  approving 
the  recommendations  of  the  Board  of  Appraisers,  approving 
motions  for  reductions  taken  under  advisement  and  not  other- 
wise acted  upon,  and  approving  the  Assessor's  Clerical  Error 
List. 

"In  the  past  few  years  the  aotions  referred  to  have  been 
accomplished  by  motion. 

"Will  you  please  inform  this  office  as  to  the  proper 
method  by  which  to  accomplish  the  actions  referred  to  and  if 
by  resolution,  do  such  resolutions  require  approval  by  or 
submission  to  the  Mayor?" 

OPINION 

Article  XIII,  section  9,  of  the  State  Constitution  provides  that 
the  boards  of  supervisors  of  the  several  counties  of  the  State  shall 
constitute  boards  of  equalization  for  their  respective  counties  whose 
duty  it  shall  be  to  equalize  the  valuation  of  the  taxable  property  In 
the  oounty  for  the  purpose  of  taxation.  This  same  section  provides 
further  that  county  boards  of  equalization  are  authorized  arid  empowered 
under  such  rules  of  notice  as  may  be  prescribed  by  them  to  increase  or 
lower  the  entire  assessment  roll,  or  any  assessment  contained  therein, 
so  as  to  equalize  the  assessment  of  the  property  contained  in  the  assess- 
ment roll,  and  to  make  the  assessment  conform  to  the  true  value  in  money 
of  the  property  contained  in  the  roll. 

Section  4041.4  of  the  Political  Code  provides  that  the  boards  of 
supervisors  in  their  respective  counties  shall  have  the  jurisdiction 
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and  power  to  equalize  assessments  under  such  limitations  and  res- 
trictions as  are  prescribed  by  law*  The  local  board  of  supervisors 
sits  as  the  county  board  of  equalization.  However,  it  should  be 
noted  that  the  local  board  of  supervisors  is  an  entirely  distinct 
and  independent  body  from  that  of  the  county  board  of  equalization. 
These  two  boards  are  two  separate  and  distinct  constitutional  or- 
ganizations. They  have  no  relationship  whatever  to  each  other.   Con- 
sequently, with  respect  to  the  county  board  of  equalization,  the 
Ciiarter  of  the  City  and  County  of  San  Francisco  has  no  effect.   Inso- 
far as  I  am  able  to  ascertain,  there  is  no  requirement  anywhere  in  the 
law  indicating  how  the  county  boards  of  equalization  must  act.   In 
Allison  Ranch  Mining  Co.  v.  County  of  Nevada,  104  Cal.  161,  the  court 
stated  that  local  boards  of  equalization  should  not  be  held  to  very 
strict  rules  in  the  matter  of  the  keeping  of  their  minutes.  This 
lndioates  that  in  matters  of  procedure  they  should  function  on  the 
same  basis.   In  Universal  Consolidated  Oil  Co.  v.  Byran,  25  Cal.  2d. 
353,  the  court  pointed  out  that  the  proceedings  of  a  local  board  of 
equalization  are  in  invitura  in  nature  and  that  each  step  must  be 
taken  in  compliance  with  the  law  or  the  proceeding  Is  void,  but  this 
rule  does  not  apply  to  the  parliamentary  action  of  the  local  board 
since  there  is  no  restriction  upon  it.   In  Eastern-Columbia,  Inc.  vs. 
County  of  Los  Angeles t   61  Cal.  Ap.  2d.  734,  the  court  held  that  county 
boards  of  equalization  are  creatures  of  the  constitution  itself  and 
are  quasi- judicial  bodies. 

Obviously,  if  there  is  no  law  providing  for  procedure,  and  if  the 
local  or  county  board  of  equalization  is  of  a  judicial  nature,  the 
charter  provisions  with  regard  to  resolutions  and  ordinances  need  not 
be  followed.   In  view  of  the  foregoing,  it  is  my  opinion  that  the  San 
Francisco  Board  of  Supervisors  sitting  as  a  county  board  of  equaliza- 
tion may  act  by  motion  of  one  of  its  members  and  that  action  by  the 
mayor  is  unnecessary. 


Respectfully  submitted, 


CITY  ATTORNEY 


To:  Board  of  Supervisors 
oc:  Mayor  Roger  Lapham 

Ml 


July  10,  1946. 

SUBJECT:   EXEMPTING  Oh  LIMITING  LIABILITY  FOR  NEGLIGENCE. 

Dear  Sir: 

I  tun  In  receipt  of  your  request  for  an  opinion  as  follows 

"Would  It  "be  legal  and  binding  for  a  para- 
graph to  be  added  to  the  Health  Department  form, 
•Request  for  Admission  and  Treatment,  San  Fran- 
cisco Hospital, •  which  would  state  that  in  con- 
sideration for  care  and  treatment  no  claims  for 
liability  of  any  kind  would  be  filed,  either 
against  the  institution  or  any  member  of  the  ad- 
ministrative or  medical  staff?" 


i 
OPINION. 


(1)  A  contract  exempting  a  person  from  liability  for 
future  negligent  acts  is  subject  to  the  objection  that  it  tends  to 
induce  a  want  of  care  and  such  agreements  have  been  declared  invalid 
on  the  grounds  of  public  pol.cy.   Particularly,  if  the  contracting 
parties  do  riot  stand  on  a  footing  of  equality,  so  that  one  party  is 
compelled  to  submit  to  a  stipulation  relieving  the  other  from  lia- 
billty  for  future  negligence,  the  stipulation  is  invalid. 

(2)  A  paragraph  added  to  the  Health  Department  form 
•Request  for  Admission  and  Treatment',  providing  for  exemption  of 
liability  for  future  negligence,  would  not  have  any  leyal  effect 
and  might  tend  to  discourage  the  filing  of  frivolous  claims;  but 
such  an  agreement  is  Invalid  and  not  binding. 

Respectfully  submitted, 


CITY  ATTOR  £Y. 
To i  Chief  Administrative  Officer. 


EPB 


>/ 


July  13,    1946 

SUBJECT:      HEARINGS   AND  APPEARANCES   BEFORc  COUNTY  BOARD   OP  EQUALIZATION 

Gentlemen! 

I  am  in  reoelpt  of  your  request  as  follows : 

"Section  1607  of  the  Revenue  and  Taxation  Code  provides 
as  follows: 

"REDUCTION  OF  ASSESSMENT*   NECESSITY  FOR  APPLICATION: 
SHOWING  REQUIRED.  A  reduction  in  an  assessment  on  the  local 
roll  shall  not  be  made  unless  the  party  affected  or  his  agent 
makes  and  files  with  the  county  board  a  verified,  written 
application  for  It,  showing  the  facta  claimed  to  require  the 
reduction." 

Section  1608  of  the  Revenue  and  Taxation  Code  provides 
as  follows: 

"HEARING  ON  APPLICATION:   EXAMINATION  OF  APPLICANT. 
Before  the  county  board  makes  any  reduction,  it  shall  examine,  on 
oath,  the  person  affected  or  the  agent  making  the  application, 
touching  the  value  of  the  property.  A  reduction  shall  not  be 
made  unless  the  person  or  agent  attends  and  answers  all  questions 
pertinent  to  the  inquiry." 

Will  you  be  good  enough  to  inform  this  office  before  2  p.m. 
on  Monday,  JUly  15,  1946,  whether  or  not  Section  1608  is  to  be 
construed  to  mean  that  although  an  applicant  for  equalization  of 
assessment  has  appeared,  in  person  or  through  an  authorized  agent 
and  filed  an  affidavit  under  oath,  such  applicant  is  also  required 
to  appear  in  person  or  through  an  agent  at  the  time  when  his  re- 
quest is  presented  to  the  County  Board  of  Equalization  for  its 
consideration. 

Section  1612  of  the  Revenue  and  Taxation  Code  provides  as 
follows: 

"RECORD  OF  ORDERS  AND  CHANGES  MADE  BY  BOARD.   The  Clerk  of 
the  county  board  shall  record,  in  a  book  kept  for  that  purpose, 
all  ohanges  and  orders  made  by  the  county  board  and,  during  its 
session  or  as  soon  as  possible  after  its  adjournment,  shall  enter 
on  the  local  roll  all  ohanges  made  by  the  county  board." 

Other  than  the  Journal  of  Proceedings,  it  has  not  been  the 
ouatom  in  this  office  to  keep  a  special  book  for  recordation  of 
actions  of  the  County  Board  of  Equalization.  Will  you  please 
Inform  this  office  also  whether  or  not  in  your  opinion  the  Journal 
of  Proceedings  will  suffice  to  comply  with  the  provisions  of  this 
section." 


OMNION 

It  appears   that   your  request  asks   two  questions   and    I  have   treat- 
ed them  separately. 

As    to  the    first   question  concerning  whether    or  not   compliance 
with  section  1607   of  the    Revenue   and  Taxation  Code  would   satisfy  ths 
requirement   of  section   1608   of  the  Revenue  and  Taxation  Code,    I  wish 
to  advise   you  that   these  are   two   separate  acts* 

Section  1607  requires    that   a  party  affected  by  the    current  assess- 
ment must   file  with  the   County  Board  a  verified  written  application 
showing   the    facts   claimed  to  reqi ire   the   reduction,   while  section  1608 
requires    that   the  same   person   either  personally  or  through  his   agent 
attend  and  answer   all   questions  pertinent   to  the   Inquiry.      The  Appel- 
late Court    in  Bandini   Estate   y.    Los  Angeles,    28  Cal.,   App.    (2d)   224, 
had  a   situation  presented  to   them  wherein  only  one   member    of   the  Board 
of  Supervisors   acted  as   a  Board  of  Equalization  and   heard  the  plea   of 
relief  som;ht  by  the   taxpayer,   using   the   following   language  at   page 
230: 

"it   is  unnecessary  to  cite  the  many  cases   in  California 
..which  have  followed   the  rule  enumerated  in  Hut  son  v. 
Protection  District.    79  Cal.    90    (16  P549,    2l   P435).' 
Neither  need  we  more    than  cite  a  few  of  the   federal 
oases   that   hold  that  unless   the   tax  statute  provides 
an  opportunity  for  a  hearing    of  the  taxpayer  at   some 
stage   of  the  proceedings  before   the  tax  becomes   fixed 
it   is    void  under   the  Fourteenth  Amendment.      To  this 
effect    is   County   of  Santa  Clara  y.  Southern  Pac.    R.   Co.. 
18  Fed.    385 j    Londoner    v.   City  &  County   of  Denver.    210 
U.S.   373    (28  Sup,   fit.   766,    62  L.  Ed.   1103);   Turner  v. 
Wade,    254  U.S.    64    (41  Sup.Ct.    27,    65   L.    Ed.    134); 
Morgan  v.    United  States,    supra,    304  U.S.    1,   as  well  as 
the  many  autnorities   cited  In  these   cases." 

Therefore,   you  are  advised  that   it  will  be  necessary  for  any  ap- 
plicant  to  personally  appear  before   the    Board  and  testify  under    oath 
as   to   the    information  contained   in  his   affidavit  as  well   a3   filing 
the  affidavit. 

As    to  the   second  question  concerning   the   necessity  of  keeping 
records,   Section   1612   of  the   Revenue   and  Taxation  Code,    supra,    clear- 
ly indicates   that    "a  book  kept   for  that   purpose"    shall  be  used,   and, 
accordingly,    it  will  be  necessary   for   you  to  record  the   changes   and 
orders   made  by  the   County  Board   in  such  a  book.      If   the   Journal   of 
Proceedings   referred  to   in  your  request  contains   only  the   proceedings 
of  the  County  Board  of  Equalization  and  records    in  it  the    changes   and 
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orders  made  by  the   County  Board,    it  will   suffice.      However,    if  the 
Journal   covers   other   matters,    it  will  be   necessary   to  keep  a   separate 
book  for  the   recordation  of  the   orders   and  changes. 

Respectfully  submitted, 


CITY  ATTORNEY 


TO:      Board  of  Supervisors 


Mi 
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July  16,  1946 

SUBJECT!   PERSON  ON  PAROLE  MAY  HOT   HOLD  CIVIL  SEUV  ICE  POSITION 
OR  TAKE  CIVIL  SERVICE  EXAMINATION. 

Dear  Sir: 

I  am  in  receipt   of  your  request   for  an  opinion  aa   follows: 

"An  applicant  for  one   of   our  limited  tenure   examinations 
states    on  his   application  that  he  had  been  sentenced  to 
San  ^uentin  for  forgery  and  that   he    Is   now   on  parole.      A 
question  lias  been  raised  as   to  the   effect   of  his   sentence 
on  a  possible   loss    of  civil  rights   and  whether  the  loss   of 
such  rights  would  bar  him  from  participating   in  a  civil 
service  examination  -  limited  tenure   or   regular  competitive. 

"Will  you  be  kind  enough  to  advise   this    office   on  the  gen- 
eral  subject   of   loss   of   civil  rights   as   the   result   of  a 
conviction  for   felony,    whether  such  loss  would  bar  a  man 
from  participating   in  a   civil   service   examination,   and 
whether  or   not   the   fact   that   the   person   is   on  parole  has 
any  effect   on  the   question." 

OPINION 
A  sentence   to  a- state   prTson  for  a  period  less   than  life  suspends 

all   civil  rights   of  the    person  so  sentenced  and  forfeits  all  public 

offices . 

Penal  Code,  Section  2600. 
This  section  provides: 

"A  sentence  of  imprisonment  in  a  State  prison  for  any  term 
less  than  life  suspends  all  the  civil  rights  of  the  person 
so  sentenced,  and  forfeits  all  public  offices  and  all 
private  trusts,  authority,  or  power  during  such  imprison- 
ment.  But  the  board  may  restore  to  said  person  during  his 
imprisonment  such  civil  ri, ;hts  as  the  board  may  deem  proper, 
except  the  right  to  act  as  a  trustee,  or  hold  public  office 
or  exercise  the  privilege  of  an  elector  or  give  a  general 
power  of  attorney." 

See  also:   In  re  iiagwell,  26  Cal.  App.  (2d)  418. 

Castora  v.  Superior  Court,  29  Cal.  App.  694. 

A  prisoner  on  parole  1b  constructively  a  prisoner  under  sentence. 

In  re   argec,  25  Cal.  (2d)  794. 
In  re  Sanders,  47  Cal.  App.  368. 

While  certain  rights  may  be  restored  to  a  prisoner  on  parole 
the  board  of  Prison  Terms  and  Paroles,  the  right  to  hold  public  office 
may  not  be  restored  to  a  prisoner  on  parole. 

Penal  Code,  Section  3054. 
This  seotlon  provides: 

"The  board  may  permit  paroled  persons  civil  rights,  ot^or  than 
the  right  to  act  as  a  trustee,  or  hold  public  office,  or  exer- 
cise the  privilege  of  an  elector,  during  the  terin  of  such  parole.   " 
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While  civil  service  positions  may  not  rise  to  the  dignity  of 
public  offices,  because  not  clothed  with  a  part  of  the  sovereignity  of 
the  State,  they  partake  of  the  attributes  of  a  public  office. 

Rlsley  v.  Board  of  Civil  Service  Commissioners,  60  Cal.  App.  (2d)  32 

In  the  Hlsely  case,  at  page  36,  the  Court  stated  in  reference  to 
civil  service  positions: 

"These  •positions'  do  not  rise  to  the  dignity  of  •offices' 
perhaps,  because  not  'clothed  with  a  part  of  the  sovereignty 
of  the  state'  (People  ex  rel.  Chapman  v.  Rapsey,  (1940)  16 
Cal.  2d  636,640  (107  P. 2d  388)),  but  they  partake  of  the 
other  attributes  of  'office'  and  lack  those  arising  out  of 
contract.  (Pacific  Finance  Corp.  v.  City  of  Lynwood, (1931 ) 
114  Cal.  App.  509,  514  (300  P.  50,  1  P.  2d  520).)" 

In  Allen  v.  ^cKlnley,  18  Cal.  (2d)  697, 
The  Court  stated  at  pa;;e  705 : 

"The  purpose  of  civil  service  is  twofold— to  abolish  the 
so-called  spoils  system,  and  to  increase  the  efficiency 
of  the  service  by  assuring  the  employees  of  continuance 
In  office  regardless  of  what  party  may  then  be  in  power." 
( Italics  added. ) 

You  are  therefore  advised  that  a  person  on  parole  may  not  hold 
a  civil  service  position  in  the  City  and  County  of  San  Francisco,  which 
employment  would  be  the  holdin;;  of  a  public  office,  as  the  sentence 
to  a  State  prison  would  cause  the  forfeiture  of  the  right  to  hold  pub- 
lic office,  which  ri^ht  could  not  be  restored  by  the  Board  of  Prison 
Terms  and  Paroles  upon  parole  of  the  prisoner.   As  the  person  on 
parole  may  not  hold  a  civil  service  position,  he  would  not  be  eligible 
to  participate  in  a  civil  service  examination  for  such  a  position. 

Respectfully  submitted, 


CITY  ATTORNEY 
To:  Civil  Service  Commission 

Eta 
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July   18,    1946. 

:    PROBA'i  OOURT  AS  APPOIHTH  Oi 

CSS] 

Pear  Sir: 

Y  u  have  requested  an  opinion  ©s  to  a  proposed  position  a  s  follows 

"  e  request  your  advice  concerning  the  creation  of  a  pro- 
posed position  In  the  office  of  Secretary-Jury  Coml ssloner, 

?rior  Court,  titled  by  the  department  as  Probate  Investigator. 

are  advised  that  the  duties  of  the  Probate  Investigator 
are:  (1)  examine  and  deck  all  accounts  of  administrators,  execu- 
tors, and  guardians;  (2)  examination  of  all  r-robate  papers  and 
I  to  see  that  all  accounts  oi  administrators,  execu- 
tors and  guardians  are  correct;  (3)  advise  courts  of  status  of 

ding)  mid.   (4)  perform  related  du- 

"V.ill  you  advise  us  as  follows: 

"1.   Under  what  authority  may  the  Secretary- Jury  Commission- 
er of  the  Superior  Court  establish  this  position; 
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Will  the  occupant  of  the  proposes  employment  be  the 


personal  appointee  of  the  judge  of  the  department  to  which  as- 

,   i  v ill  be  be  an  appointee  of  fchl  I  ccretary-Jury  Com- 
missioner, Superior  Court? 

"3.   Is  the  proposed  employment  subject  to  classification 
by  the  Civil  Service  Commission  for  salary  purposes,  or  sub- 
ject to  any  other  jurisdiction  by  the  Civil  Service  Commission, 
such  as  payroll  proce  ur<  ,    L*ry  procedures,  etc?" 

OPINION. 

1.  Ihs  Secretary-.,  ury  Commissioner  may  establish  this  position 
under  the  authority  of  Section  56  of  the  Charter,  which  is,  in  part, 
as  follows : 

"Subject  to  the  approval  of  the  court,  he  (the  I ecre- 
tury-cury  Commissioner)  shall  appoint  an-.i,  at  fail 
isure,         ve  his  assistants  and  employees." 

The  duties  of  the  secretary  of  the  Superior  Court  are  not 
Blf loftily  defined  by  law  and  may  logically  be  regarded  as  including 
those  described  by  you. 

2.  Ths  appointment  is  tnat  of  Secretary-.^ury  Commissioner  and 
must  be  approved  by  the  Superior  Court,  that  is,  by  the  Superior  Coirt 

es  of  this  City  and  County  acti       ijorlty  in  the  mannei 
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in  which  they  function  in  caring  lor  the  administrative  business 
of  the  court. 

3.     ■  employee  is  not  BUbject  to  classif ioetion  by  the  Civil 
JL'erviie  I      i;lon  ior  salary  purposes,  or  subject  oo  any  other 
jurisdiction  of  the  Civil  service  Commission. 

hespectfully  submitted, 


EY. 


To:  Secretary,  Civil  Service  Commission. 
^etary-Jur:/  commissioner. 


If 


v-/ 


July  19,    1946 

SUBJECT:      SALARIES    OP  CERTAIN  ASSISTANTS    OP  SEC RETARY- JURY  COMMISSIONER 
AS   SUBJECT  TO  STANDARDIZATION. 

Dear  Sir: 

You  have  made  request  for  opinion  as  follows: 

"We  have  been  handed  a  copy  of  your  opinion  dated  April  11 
addressed  to  Judge  Murphy  in  which  you  deal  with  the  statue 
of  the  employees  of  the  office  of  the  Secretary- Jury  Commis- 
sioner of  the  Superior  Court.   In  this  opinion  you  advise 
that  the  employees  and  attaches  of  the  office  of  Secretary- 
Jury  Commissioner  are  not  subject  to  the  Retirement  System. 
And  further,  that  these  employees  are  neither  city  nor  county 
employees  and  that  therefore  sections  8  and  8^  of  Article  11 
of  the  Constitution  cannot  be  construed  to  bring  these  employees 
under  charter  provisions. 

"Among  the  employees  of  this  office  are  three  Assistant  Secre- 
taries-Jury Commissioner  and  five  other  employees  whose  com- 
pensations are  fixed  by  State  law,  and  the  positions  of  the 
employees  are  not  subject  to  classification  by  the  Civil  Service 
Commission.   There  are  however  some  fifteen  employees  including 
Court  Interpreters,  Stenographers,  Typists,  Telephone  Operators 
and  Secretary-Attendant,  Grand  Jury,  whose  positions  have  been 
classified  by  the  Civil  Service  Commission  and  included  in  the 
salary  ordinance  under  civil  service  titles,  and  whose  salaries 
have  heretofore  been  held  subject  to  the  salary  standardization 
provisions  of  the  charter  pursuant  to  the  provisions  of  section 
56  of  the  charter. 

"In  view  of  your  opinion  of  April  11  tne  question  arises  as  to 
the  propriety  of  this  situation.   Will  you  therefore  be  good 
enough  to  advise  us  if  these  positions  which  are  now  included 
in  the  classified  service  of  the  city  and  county  for  salary 
standardization  purposes  are  subject  to  classification  under 


charter  provisions." 


OPINION 


Soction  56  of  the  Charter  states  in  part  as  follows  with  reference 
to  the  salary  of  the  Secretary-Jury  Commissioner  and  his  assistants  and 
employees : 

"ills  salary  and  the  salaries  of  his  assistants  and  employees 
shall  be  fixed  by  the  board  of  supervisors  as  provided  by 
this  charter  for  other  city  and  county  employees." 

The  employees  referred  to  are  not  City  and  County  employees  nor 
are  their  salaries  fixed  by  state  law.   Their  salaries  are  to  be  fixed 
in  accordance  with  the  Charter  provision  however,  as  provided  by  the 
Charter  for  City  and  County  employees. 
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In  thla  regard  Section  71  of  the  Charter  providea  aa  followa: 

"Salary  and  wage  ratea  for  clasaea  of  employmenta  subject  to 
aalary  standardization,  aa  in  thia  charter  provided,  ahall  be 
fixed  in  the  manner  provided  in  thia  cliarter.  Salary  and 
wage  ratea  for  claaaea  of  employment  not  subject  to  aalary 
standardization,  excluaive  of  compenaationa  fixed  by  thia 
charter,  ahall  be  recommended  by  the  officer,  board  or  commla- 
aion  having  appointive  power  for  auch  employmenta,  and  fixed 
by  the  budget  and  the  annual  aalary  ordinance." 

The  aalarlea  of  the8e  employees  are  not  fixed  in  the  Charter. 
Their  aalarlea  are  not  specifically  required  by  the  Charter  proviaion 
to  be  fixed  by  standardization.   Had  the  Charter  ao  Intended,  it  Is 
logical  to  conclude  that  it  would  have  stated  so  specifically  as  is 
done  In  Section  135  with  reference  to  salaries  of  school  department 
poaitions  having  neither  teaching,  technical  nor  certificate  require- 
ments. 

Aa  to  fixing  of  salary,  the  subject  positions  therefore  fall  in 
the  "classes  of  employments  not  subject  to  salary  standardization." 

You  are  accordingly  advi8ed  that  theae  positions  are  not  subject 
to  classification  under  the  Charter  proviaiona, 

Respectfully  submitted, 


CITY  ATTORNEY 


Toj  Secretary  Civil  Service  Commissioner 
cc:  Secretary- Jury  Commissioner 

WP 
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July  23,  1946 

SUBJECTl   VALIDITY  OF  OLA]      5H  CLAIMANT  ATTEMPTS  TO  FILE  ON  THE 
SIXTIETH  DAY  AFTER  TIE  CONTROLLER'S  OFFICE  IS  CLOSED  ON 
SATURDAY,  WHEN  DURING  THAT  PERIOD  THE  GOVERNO   HAS  DECLARED 

A  HOLIDAY. 
ear  Sin 

This  office  is  In  receipt  of  your  request  for  an  opinion  which 
reads  as  follows: 

"On  May  7,  1946,  the  above  named  (Maud  loses)  was  in  an 
accident  involving  a  Municipal  Railway  street  car. 

"On  June  17th,  we  wrote  her  a  letter  enclosing  Claim  Form 
and  Releases,  with  instructions  that  the  Claim  Form  must  be 
filed  within  60  days  from  date  of  accident, 

"On  Saturday,  July  6th,  at  approximately  12:10  P.M.,  which 
was  the  60th  day,  Mrs.  Moses  called  at  the  City  Hall,  for 
the  purpose  of  filing  her  claim  with  the  Controller,  which 
office  she  found  closed. 

'*.rs.  Moses  then  called  at  the  office  of  the  Public  Utili- 
ties Commission,  and  saw  Mr.  MacDonald,  the  Secretary,  who 
was  just  about  to  leave  his  office.   Mr.  MacDonald  called 
the  writer  at  his  office,  requesting  information  as  to  the 
disposition  of  this  Claim,   .ie  was  advised  to  send  the 
claim  to  this  office,  which  was  done;  the  claim,  In  turn, 
was  filed  with  the  Controller  on  Monday,  July  8th,  the  62nd 
day. 

"Will  you  please  advise  whether  or  not  our  office  would  be 
Justified  in  paying  this  claim,  in  view  of  the  fact  that 
the  Controller' 8  office  was  closed  on  the  afternoon  of  the 
60th  day." 

OPINION 

The  case   of 

Cathey  v.  City  and  County  of  San  Francisco, 
37  Cal.  App.  (2d)  575, 

held  that  a  claim  must  be  filed  with  the  Controller  of  the  City  and 
County  of  San  Francisco  within  sixty  days  as  provided  by  Section  87 
of  the  Charter. 

However,  Section  12a  of  the  Code  of  Civil  Procedure,  which  deals 
with  intervening  holidays,  reads  as  follows  in  part: 

"Section  12a.  (Computation  of  time  as  to  xholidays.)  As  to 
any  act  provided  or  required  by  law  to  be  performed  within 
a  specified  period  of  time,  such  period  of  time  is  hereby 
extended— 

(a) 

(b)  By  such  number  of  days  as  equals  the  number  of  holidays 
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(other  than  special  holidays)  appointed  by  the  President 
or  by  the  Governor  and  which  occur  within  or  during  such 
period; n 

Governor  Larl  Warren  declared  Friday,  June  14,  1946,  (the  100th 
anniversary  of  the  raisin;  of  the  Bear  Flag  at  Sonoma)  a  legal  holi- 
day.  Under  the  provisions  of  Section  12a  (b),  tho  time  within  which 
to  file  claims  was  therefore  extended  by  one  day  in  coraputin  ;  the 
period  of  time  within  which  the  •lain  must  be  filed.   it  will  be 
noted  that  by  virtue  of  this  section  the  period  within  which  to  file 
a  claim  is  extended  regardless  of  whether  tne  holiday  falls  at  the 
end  of  the  period  provided  for  the  filing  of  a  claim. 

Excluding  therefore  the  14th  of  June  in  a  computation  of  tne  sixty 
days,  the  period  within  which  to  file  the  claim  was  extended  to  ionday, 
July  3,  as  July  7  was  a  Sunday. 

You  are  therefore  advised  that  under  the  circumstances  the  claim 
was  filed  within  the  period  provided  by  law  and  you  may  therefore 
entertain  the  payment  of  the  claim. 

Respectfully  submitted, 


OTTY   ATTORNEY 
To:  Manager  of  Utilities 
RJB 
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July  23,    1946, 


SUBJECT:      JURISDICTION   OF  CITY  PLANNING  COMMISSION 
UNDER   SECTION  117   OF  THE  CliARTER. 


Dear  Sirs: 


I  am  In  receipt  of  your  request  for  an  opinion  as  follows 

"On  the  30th  day  of  March,  1946,  the  board  of 
Supervisors  approved  the  action  of  the  Planning  Com- 
mission on  its  disapproval  of  an  application  to  re- 
zone  the  east  side  of  Church  Street  between  15th  and 
16 tli  Streets.   Subsequently,  a  second  application 
was  made  to  resone  the  east  and  west  sides  of  Church 
St.  between  15th  and  16th  Streets* 

"At  the  time  of  the  hearing  of  the  second  applica- 
tion Pillsbir^,  uadison  and  Sutro  and  Harry  S.  Young, 
representing  certain  interested  property  owners  ob- 
jected to  the  jurisdiction  of  the  Commission  to  hear 
the  matter  on  the  grounds  specified  in  Charter  Section 
117  to  the  effect 

•that  in  case  of  disapproval  by  the  commis- 
sion or  by  the  supervisors  on  appeal  of  a 
proposed  change,  such  proposed  changis  may 
not  be  resubmitted  to  or  reconsidered  by  the 
commission  for  at  least  one  year.1 

"Subsequently,  a  total  of  five  applications  were 
made  to  resone  Church  Street  between  16th  and  17th, 
and  17th  end  18th  Streets,  and  to  rezone  portions  of 
16th  and  17th  and  18th  Streets  contiguous  to  Church 
Street.   The  same  objections  were  made  by  the  same  at- 
torneys on  behalf  of  their  clients.   It  is  pointed  out 
that  each  application  is  a  separate  application  and  the 
objections  are  to  the  jurisdiction  of  the  Commission  to 
hear  the  applications  based  upon  the  fact  that  this  Com- 
mission has  previously  disapproved  a  proposed  change 
in  the  matter  of  the  reeoning  of  ChurchSt.  on  the  east 
side  between  15th  and  16th  Streets. 

"Would  you  please  advise  us  as  to  the  jurisdiction 
of  the  Commission  to  proceed  in  the  matter  of  the  six 
pending  applications  to  reeone  Church  Street?" 
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OPINION. 

The  problem  presented  in  your  request  is  succinctly  stated  in 
the  last  paragraph  thereof.   The  question  there  proposed  is:  Does 
Section  117  of  the  Charter  of  the  City  and  County  of  San  Francisco 
prohibit  the  City  Planning  Commission  from  taking  Jurisdiction  of 
an  application  or  applications  covering  property  that  is  contiguous 
to  property  upon  which  an  application  for  rezoning  was  previously 
denieu? 

Section  117  of  the  Charter  reads,  in  part,  as  follows: 

"that  In  case  of  disapproval  by  the  commission  or  by  the 
supervisors  on  appeal  of  a  proposed  change,  such  pro- 
posed change  may  not  be  resubmitted  to  or  reconsidered 
by  the  commission  for  at  least  one  year." 

I  advise  you  that  this  section  refers  only  to  property  covered 
by  a  previous  application,  and  that  It  does  not  deprive  the  City 
Planning  Commission  from  considering  other  parcels  and  sections  in 
the  same  general  area.  To  hold  otherwise  would  prevent  the  plain 
Intent  of  Section  117  from  being  carried  out. 

In  Marculescu  v.  City  Planning  Commission,  7  C«xl.  App.  (2d)  at 
371,  the  question  concerning  a  portion  of  Section  117  was  presented 
to  the  Appellate  Court.  This  question  concerned  the  interpretation 
of  who  was  an  interested  property  owner  under  the  section  and  the 
court  at  page  376  used  t  he  following  language : 

"It  needs  ro  argument  to  show  that  an  adjacent  property 
owner  is  interested  in  the  use  to  which  his  neighbor  may 
legally  pijt  his  property  for  obviously  such  use  must  af- 
fect the  value  of  the  adjoining  property  either  injurious- 
ly or  beneficially." 

From  this  case  It  is  obvious  that  a  person  could  not  be  prohibited 
from  asking  the  City  Planning  Commission  for  a  hearing  on  property 
in  which  he  was  beneficially  Interested  srmply  because  the  Commis- 
sion had  previously  refused  to  grant  a  rezoning  of  adjacent  prop- 
erty. 

Some  argument  might  >e  made  that  the  Commission  should  consider 
the  whole  area  as  one  economic  unit.  However,  it  is  not  the  problem 
of  the  Commission  to  consider  in  a  zoning  application  any  other  area 
than  that  sought  to  be  rezoned  and  described  in  the  application  un- 
less it  does  so  inferentially  and  such  inferential  consideration 
would  not  bring  the  property  under  the  portion  of  Section  117  quoted 
above. 

The  record  shows  that  the  east  side  of  Church  Street  from  15th 
to  16th  Streets  was  before  the  Commission  for  rezoning  and  the  appli- 
cation was  disapproved  on  the  first  day  of  March,  1946;  consequently. 
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any  application  covering  this  same  area  may  not  be  resubmitted  for 
at  least  one  year  after  the  above  date. 

As  regards  application  Z-46.60.1,  I  advise  you  that  this 
application  contains  within  it  the  same  area  as  was  disapproved 
by  your  Commission  on  the  first  day  of  March,  1946,  together  with 
other  property  not  included  in  the  first  application.    I  advise 
you  that  the  Commission  does  not  have  the  power  to  sever  appli- 
cations on  its  own  motion,  and  inasmuch  as  the  application,  as  pre- 
sented now,  contains  property  Which  the  Commission  has  no  authority 
to  reconsider,  I  advise  you  as  to  this  apolication  the  Commission 
may  not  consider  it  at  this  time.   However,  if  the  application  were 
resubmitted  without  the  inclusion  of  the  east  side  of  Church  Street, 
between  15th  a nd  16th  Streets,  the  Commission  would  have  jurisdic- 
tion to  consider  such  application.  As  regards  applications  Z-46.79.1, 
to  Z-46.83.1,  I  advise  you  that  the  Commission  at  this  time  has 
jurisdiction  to  consider  all  such  applications. 

Respectfully  submitted. 


Cl'iv  ATTORNEY. 


City  Planning  Commission, 


UJW-JR 
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July  23,    1946 

SUBJECT:      RECORDING   LEASES    IN   WHICH   THE   CITY  AND   COUNTY   OF 
SAN  FRANCISCO  MAY  HAVE  AN   INTEREST. 

Dear  Sir: 

This   office    is   in  receipt   of  a  request  for  an  opinion  which 
reads   as   follows: 

"The  attention  of  this   office  lias  been  called  to  the 
provisions   of  Section  718d,   Civil  Code   of  the  State   of 
California,   which  reads   as   follows: 

•Any  lease   of   any  interest    In  real  property  of  any  muni- 
cipality must  he  recorded  in  the  county   recorder's   of  the 
county   In  which  said  property   is   located.1 

"Having   In  mind  the   provisions   of   the   herein  quoted  section,   what 
Is   your   opinion  in  regard  to  the   duties   of  the   Roal  Estate  De- 
partment  in  respect   to  the  recording   of  any  lease   of  any  inter- 
est   In  real  property   owned  by  the  City  and  County  of  Sari  Fran- 
cisco?" 

OPINION 

Sections  718c,  718d  and  718e  were  passed  by  the  Legislature  and 
approved  by  the  Governor  and  became  effective  August  14,  1931.   They 
will  be  found  under  Caapter  999  of  the  Statutes  of  1931.  Section 
718c  reads  as  follows: 

"Property  owned  or  controlled  by  a  municipality  may  be  leased 
for  airport  purposes  for  a  period  not  exceeding  twenty-five 
years,  and  sewage  and  sewage  effluent  may  be  leased  by  a  muni- 
cipality for  a  period  of  not  exceeding  fifty  years,   i.lunici- 
palities  may  le^se  land  to  the  state,  or  to  any  political 
subdivision  thereof,  for  fair  and  exhibition  purposes  for  a 
period  not  exceeding  fifty  years." 

Section  718d  was  passed  at  the  same  time  and  was  undoubtedly 
intended  to  apply  only  to  Section  718c. 

The  purpose  of  passing  Section  7l8d  at  the  time  Section  718c  was 
pasBed  was  to  provide  the  method  by  which  leases  of  property  owned  or 
controlled  by  a  municipality  were  to  be  recorded.   The  section  provided 
that  even  though  ti±e  property  was  located  outside  of  the  county  where 
the  municipality  was  located,  the  leases  were  to  be  recorded  in  the 
county  where  the  property  was  located  and  not  In  the  county  where  the 
municipality  was  located.   Section  718a  is  permissive  in  that  there  is 
no  obligation  upon  the  part  of  the  municipality  to  record  any  particular 
lease.   ; owever,  should  a  lease  be  recorded,  the  recordation  must  take 
place  in  the  county  where  the  property  Is  located. 

Respectfully  submitted, 


TtQTii  Director  of  property 


CITY  ATTORN  EY 


July  31,  1946 

JBJECT:   EARNED  VACATION  UNDER  SECTION  151 

sntlemen: 

I  have  your  request  as  follows: 

"Under  section  148  of  the  charter  it  is  provided  that  appointments 
to  positions  declared  permanent  by  the  Civil  Service  Commission 
shall  be  on  probation  for  a  period  of  six  months,  except  that 
probationary  periods  for  entrance  positions  in  the  uniformed  rank 
of  the  Police  I  epartment  shall  be  for  one  year. 

"You  have  had  occasion  in  the  past  to  advise  us  that  the  proba- 
tionary period  commences  on  the  date  the  employee  starts  work  and 
that  the  probationary  period  ends  six  months  thereafter  for  gen- 
eral employees  and  one  year  thereafter  for  police  officers.  You 
have  also  advised  us  that  the  probationary  period  may  not  be  ex- 
tended and  that  the  mere  passage  of  time  under  a  probationary  ap- 
pointment completes  the  probationary  period  as  provided  by  charter 
if  the  appointment  is  not  terminated  prior  to  the  close  of  the  pro- 
bationary period.  Pursuant  to  these  provisions  and  your  opinions 
the  commission  has  adopted  certain  rules  designed  to  assure  the 
employee  under  probation  will  actually  render  service  during  the 
probationary  period.   Under  normal  conditions  an  absence  of  more 
than  two  weeks  because  of  Illnes3  during  the  probationary  period 
automatically  terminates  the  probationary  appointment.  The  pur- 
pose here  is  to  give  the  appointing  officer  a  full  six  months  to 
observe  and  appraise  the  efficiency  and  qualification  of  the  em- 
ployee while  performing  his  duties. 

"Section  151  of  the  charter  provides  that  every  person  employed 
in  the  city  and  county  service  slxall,  after  one  year's  service, 
be  allowed  a  vacation  with  pay  of  two  calendar  weeks  annually  as 
long  as  he  continues  in  his  employment.  Normally  employees  serv- 
ing their  probation  in  the  entrance  classes  are  not  entitled  to 
vacations  during  their  probationary  period  since  they  have  not  been 
in  the  service  for  a  period  of  one  year.   However  large  numbers  of 
employees  under  limited  tenure  appointment  have  acquired  vacation 
rights  pursuant  to  the  provisions  of  section  151  by  reason  of  ser- 
vice under  limited  tenure  appointment.  With  the  resumption  of  our 
regular  examination  program  large  numbers  of  these  persons  already 
in  the  service  under  limited  tenure  appointment  are  participating 
in  regular  examinations  and  many  of  them  are  being  appointed  from 
regular  lists  under  probationary  appointment  in  the  same  positions 
which  they  have  heretofore  occupied  under  limited  tenure  appoint- 
ment and  v/ithout  interruption  in  service.  These  persons  are  there- 
fore entitled  to  vacation  privileges  by  reason  of  prior  service 
and  continuous  service  pursuant  to  the  provisions  of  section  151 
of  the  charter. 
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"The  commission  has  adopted  a  policy  whioh  has  been  communica- 
ted to  all  departments  dealing  with  the  subject  of  absence 
from  the  service,  vacations,  sick  leaves  and  business  loaves 
while  serving  probationary  appointments.  This  policy  is  sub- 
stantially as  follows; 

1,  Earned  vacations  shall  not  be  allowed  during  pro- 
bationary period  unless  it  would  otherwise  be  lost 

to  the  employee,  (That  is  to  say,  if  probationary 
period  extends  beyond  the  close  of  the  calendar  year 
in  which  the  vacation  is  due);  or  unless  it  is  clearly 
to  the  advantage  of  the  department  because  of  work 
schedules  to  permit  vacation  to  be  taken  during  proba- 
tionary period, 

2,  Sick  leave  with  pay  earned  because  of  service  prior 
to  probationary  appointment  should  not  be  used  except 
in  urgent  necessity, 

3,  Sick  leave  without  pay  for  more  than  two  weeks  as 
established  by  existing  civil  service  rules  shall  not 
be  granted  during  probationary  period, 

4,  Business  leaves  will  not  be  granted  during  proba- 
tionary period, 

"In  all  cases  of  vacations  and  sick  leave  with  pay  during 
probationary  period  the  appointing  officer  is  required  to 
advise  the  commission  fully  of  all  the  facts  which  he  believes 
warrant  the  exceptions  requested, 

"In  view  of  the  charter  requirement  for  a  probationary  period 
of  six  months,  and  in  view  of  your  opinions  heretofore  ren- 
derod  that  the  probationary  period  begins  with  the  date  that 
the  employee  commences  work  and  closes  six  months  thereafter, 
the  commission  desires  to  be  advised  if  It  may  allow  vacations 
earned  according  to  the  provisions  of  section  151  of  the  char- 
tor  to  be  taken  during  the  probationary  period,  thus  in  effect 
reducing  the  opportunity  of  the  appointing  officer  to  observe 
and  appraise  the  work  of  the  appointee  for  a  period  of  only 
five  and  one-half  months'  actual  service  instead  of  six  months, 

"Inasmuch  as  there  are  several  cases  pending  before  tho  com- 
mission, an  early  response  will  be  greatly  appreciated," 

OPINION 

Section  151  of  the  Charter  reads  In  part  as  follows: 

".  ,  .Every  person  employed  _'.n  the  city  and  county 

service  shall,  after  one  year's  service,  be  allowed 
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a  vacation  with  pay  of  two  calendar  weeks,  annually, 

as  long  as  he  oontinues  in  his  employment," 

From  a  reading  of  the  above  portion  of  section  151,  it  i3  clear 
at  the  vacation  period  to  which  an  employee  having  a  year's  service 

entitled  to  is  not  a  permissive  one  but  Is  one  wherein  the  head  of 
e  department  Is  directed  to  give  to  the  employee  the  two  weeks  pro- 
aed  ior  in  this  section,  Conseqxxently,  if  an  employee  has  been  employed 

the  City  for  a  period  of  one  year  or  more  and  is  therefor  entitled 

two  weeks  vacation,  under  the  provisions  of  Section  151  of  the  Char- 
r,  and  he  is  then  appointed  to  a  permanent  civil  service  position  sub- 
ct  only  to  serving  six  month's  probation,  the  appointing  officers  would 
t  have  the  power  to  deprive  him  of  his  vacation  since  that  vacation  had 
ready  been  earned  by  the  employee.  Nor  would  the  fact  that  the  employee 

serving  in  a  probationary  status  as  a  permanent  appointee  prevent  the 
id  employee  from  taking  his  two  weeks  vacation,  as  provided  in  Section 
1  of  the  Charter,  while  still  In  a  probationary  status, 

I,  therefore,  advise  you  that  the  commission  must  allow  vacations 
rned,  according  to  the  provisions  of  Section  151,  to  be  taken  during 
e  probationary  period  of  an  omployee. 

Respectfully  submitted, 
CITY  ATTORNEY 
:  Civil  Service  Commission 


i 
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August  16,  1946. 


SUBJECT!  Accessory  Juildlng  to  I  ingle  Family  Dwelling 
Permitted  In  First  Residential  District. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

gS'jJE3T 

"At  a  hearing  before  the  "oard  of  ?ermit  Appeals, 
July  17,  1946,  a  request  by  the  tioard  for  the  interpre- 
tation of  section  3  of  the  city  Planning  Code,  'First 
Residential  Districts',  was  asked, 

"The  questions  of  interpretation  requested  by 
the  >3oard  of  Permit  Appeals  from  your  office  was  «—  Under 
Section  3,  (1)  Can  a  person  have  two  or  even  three  one- 
family  homes  on  a  lot  in  a  First  Residential  District, 
provided  there  is  5,000  square  feet  of  open  area  Der 
dwelling?   (2)  Assuming  two  of  the  above  homes  are 
accessory  to  the  main  dwelling,  can  a  person  have  guests 
living  in  the  two  accessory  homes?   (3)  Under  question 
2,  can  a  person  have  paying  guests  in  the  two  accessory 
homes? 

"The  City  Planning  Commission  as  well  as  the 
Board  of  Permit  Appeals  aooreciate  your  interpretation 
of  the  above  question," 

OPINION 

Part  II,  Chapter  II,  Article  I,  section  3  of  the  San  I'rancisco 
Municipal  Code  provides  in  ->art  as  follows: 

'  irst  Residential  district.  In  a  First  Resi- 
dential Istrict  no  building  or  ^remises  shall  be  used 
and  no  other  building  shall  be  constructed  or  altered 
which  is  arranged,  intended  or  designed  to  be  used  for 
any  purpose  other  than  for: 

"(a)   Single  family  dwelling; 
«  »  «  • 

(f)   The  usual  accessories  located  on  the  same 
lot  with  these  various  buildings  not  involving  the 
conduct  of  a  business,  but  including  the  office  of  a 
nusician,  physician  or  dentist  or  other  ~>erson  authorized 
by  law  to  practice  Medicine  when  situated  in  the  same 
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dwelling  \ised  by  auch  person  as  his  or  her  place  of  resi- 
dence; and  a  garage  or  ^roun  of  rarar.es  containing  space 
for  passenger  automobiles  for  the  exclusive  use  of  the 
tenants  in  the  main  bulldinr,  in  the  oremlses; 

(g)  A  dwelling  designed  for  and  intended  to  be  used 
for  two  (2)  families  providing  that  at  least  five  thousand 
(5,000)  square  feet  of  open  area  shall  remain  upon  the 
lot  which  such  structure  is  erected." 

Part  II,  Chaptor  II,  Article  I,  Section  1  of  the  oan  r'rancisco 
Municipal  Code  contains  the  following  definitions  for  w  ords  used  in  the 
portion  of  the  Boning  ordinance : 

"Accessory.   Eh*  word  'accessory1  means  a  subord 
inate  building  or  portion  of  a  main  building  whose  use  is 
Incidental  to  that  of  the   aln  building; 

#  »  *  * 

"Lot.  The  word  'lot'  shall  mean  land  bouncied  by 
definite  lines  and  occupied  or  to  be  occupied  by  a 
building  or  its  accessory  buildings,  together  with  the 
land,  yards,  courts  and  area  spaces  used  In  connection 
with  such  bull dings;" 

From  a  reading  of  the  aforementioned  'rovisions  of  the  3an  I  ran- 
cisco  Municipal  Code  it  woiild  appear  that  on  a  single  lot  In  a  First 
Residential  district  it  is  permissible  to  have  a  single  family  dwelling, 
together  with  accessory  buildings,  not  involving  the  c.  iduct  of  a 
business  other  than  as  specifically  permitted  in  the  case  of  the 
office  of  a  .musician,  physician,  dentist,  etc. 

There  would  apoear  to  be  no  prohibition  against  a  "proper" 
accessory  building  having  living  accommodations  therein  for  use  in 
conjunction  therewith,  such  as,  for  example,  an  accessory  building 
consisting  of  a  garage,  with  living  accommodations  therein  for  a 
chauffeur,  for  the  housing  of  the  chauffeur  and  automobile  of  the 
owner  of  the  single  family  dwelling. 

The  reference  in  the  zoning  law  to  five  thousand  square  feet 
of  open  space  (subdivision  "g"  supra)  only  has  reference  to  a  dwelling 
designed  for  and  intended  to  be  used  for  two  (2)  families  in  a  First 
Residential  I  Istrict,  and  has  no  reference  to  a  lot  conaiatlng  only 
of  a  single  family  dwelling  or  a  single  family  dwelling  with  accessory 
buildings  thereon. 

You  are  thus  advised  In  connection  with  the  Inquiries  presented, 

Resoectfully  submitted, 

City  Planning  Commission  „/  Attorney 

■I 


August   2,    1946 

tfBOTl      EXAMINATION  FOR  MASTER  ELKCTRICIAM 

Gent 1 omen: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

"A  Brief  of  Amioi  Curiae  has  been  filed  by  you  as  an 
appeal  from  the  Superior  Court  of  Fresno  County  to  the 
Supreme  Court  of  the  Stato  of  California,    Mlliam  Hor- 
with,   plaintiff  and  appellant,  city  of  Fresno,  defendant 
and  respondent. 

"I  have  been  informed  by  Mr.  Bernard  J.     ard  of  your 
office  that   the  State   HuDrome  Court  has  denied  the 
Brief. 

"Will  you,   therefore,  advise  me  as  to  what  action  should 
be  taken  by  the  San  Francisco  r apartment   of    :iootrlcity 
regarding  procedure  of  holding  future  examinations  to  de- 
termine if  an  applicant  la  entitled  to  a  registration 
as  a  master  electrician,  as  prescribed  in  the  electrical 
Code,   Part  II  Chapter  III  of  the  San  Francisco  Munici  al 
Code . ■ 

OPINION 

This  is  to  advise  you  under  the  decision  of  Korv/ith  v.  City  of 
Irosno.  74  A.  C.  A.  483,  the  court  said  the  following: 

"Aa  the  licensing  of  contractors  throughout  the  Gtate 
Is  a  matter  of  general  and  state-wide  concern  we  must  con- 
clude that  it  is  not  a  municipal  affair  that  coneerns  only 
the  inhabitants  of  a  chartered  city  and  which  is  subject 
to  local  regulation  such  as  that  attempted  to  be  Imposed 
by  the  city  of  Fresno." 

It  is  clear  from  the  quoted  portion  of  the  decision  that  the  court 
held  that  the  ordinance  of  the  City  of  Fresno  under  consider  tion  in 
the  above  case  was  invalid  because  the  matter  which  it  overned  was 
no  longer  a  munioipal  affair.  From  a  study  of  the  pertinent  sections 
of  the  lectrical  Code  of  the  City  and  County  of  Mi  runcisco  it  appears 
that  the  provisions  of  this  code  on  the  subjoct  of  examination  of  mas- 
ter electrician  almost  Identical  with  the  sections  that  were  under  con- 
sideration in  the  Horwlth  case.  However,  this  case  was  not  dee'ded 
upon  a  factual  situation,  no  evidence  was  introduced  to  show  the  type 
of  examination  to  be  given  by  the  City  of  Fresno  as  contrasted  to  the 
type  of  examination  provided  by  the  State  in  the  Business  and  Professions 
Code.  The  decision  is  baaed  entirely  upon  the  law  of  what  constitutes 
a  "municipal  affair". 
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Tho  City  Attorney  of  .  resno  has  informed  us  that  ho  la  going 
to  try  tho  case  on  its  merit a  and  that  ho  will  anawor  tho  complaint 
and  seek  a  Judgment  baaed  upon  tho  facts  of  the  case* 

In  accordance  with  those  facts  I  adviso  that  you  should  continue 
to  follow  the  provlslona  of  vhe  loctrical  Jodet  Part  II,  Chapter 
of  tho  :'&n.     n\   c."  sco  Municipal  Cede  now  in  effect  as  ro.;ards  examination 
of  applicants  to  determine  if  such  applicants  aro  entitled  to  a  regis- 
tration as  a  maater  electrician  aa  'oreacrlbed  therein. 


Respectfully  submitted, 


CITY  ATTORNEY 


Tot  Department  of  electricity 
via-Chief  /uminiatrative 
f fleer 

.•J.. 


August  10,  1046 

SUBJECT!  TIFICATE  OF  REGISTRATION  AS  SPECIALTY 

ILSCTHICIAN  IN  MOKE  THAN  ONE  BUSINESS. 

bear  Fir: 

You  have  requested  an  opinion  of  thie  office  ooncernin  .  certain 
questions  raised  by  Mr.  Lawrence  Mvin^ston  in  a  letter  addressed  to 
you  dated  June  27,  1946. 

It  is  understood  that  the  facts  are  these: 

Sign  Service  Inc.,  a  corporation,  wishes  to  engage  in  work  for 
whioh  a  certificate  of  registration  as  a  specialty  electrician  is 
required  under  the  Electrical  Code.  This  corporation  does  not  now 
hold  such  a  certificate. 

One  <.esley  Halihan  has  for  some  years  conducted  a  business  which 
requires  a  certificate  of  registration  as  a  specialty  electrician.   He 
has  passed  the  examination  for  competency  and  holds  such  a  certificate. 
Mr.  Hallhan  proposes  to  continue  this  business  and  alao  to  become  in- 
terested In  Sign  Service  Inc.  as  a  director  and  vice-oresldent  of  that 
corporation. 

The  question  is  asked  "whether  #*#  Mr.  Halihan  could  not  conduct  his 
present  business  and  at  the  same  time  be  the  officer  of  a  corporation 
which  likewise  proposes  to  conduot  business  as  a  specialty  electrician." 

Although  it  is  not  clearly  stated  whether  Sign  Service  Inc.  intends 
to  rely  on  the  certificate  now  held  b.  Halihan  as  its  license  to  do 
business,  or  whether  flgn  Service  Inc.  ;>ro,  ones  to  have  Halihan  in  his 
representative  cap«city  as  a  director  obtain  a  certificate  of  registra- 
tion for  the  corporation,  conversstion  with  Mr.  r ivin^ston  indicates  the 
latter  course  is  intended. 

£1 I HI  °  N 

There  la  no  orohibition  in  tie  Electrical  Code  that  forblda  a 
registered  specialty  electrician  to  oonduot  his  own  business,  and  also 
to  become  interested  in  a  partnership  or  corporation  which  plans  to 
conduct  such  a  business. 

It  is  apparent  from  a  reading  of  Sections  5,  4(b)  and  8  that  the 
corporation  itaelf  must  be  registered  since  it  is  an  entity  separate 
and  distinct  from  its  directors  or  offlcera  (Copssy  v.  Saorar^nto  Hank 
133  al.  659).  Therefore  the  mere  f«ct  that  Halihan  is  now  registered 
and  is  al  'o  a  director  of  the  corporation  does  not  mean  that  the  corpora- 
tion is  a  registered  specialty  electrician. 


e«xoeIv~ 


»  1  ^  .  7   J 


Au  ust  12,  1946 


Board  of  Supervisors 

City  ^i!00^7  °f  San  Francl3CO  Subject:  Installment  Plan 

San  Francisco,  California  Purchases  of 

1  ^aj-"ornia  Transportation  Equipme 

Dear  Sirs:  Inhibited. 

In  reply  to  your  letter  of  August  1.  1946  whemin 

JSS:SffSt^th?iC-ntPal  *>u*oil^r   Ciiic  Clubs  y^u  re- 
quested for  the  finance  Committee  information  as    nr 

thei^fSii«i«J  ?  Purchase  transportation  equipment  on 

wi.h  ?!  a        ?   P lan  aS  S0  many  Private  companies  do  I 
wish  to  apprise  you  of  the  following:      ^u"J-es  Qo>  I 

State^c^^1'  ?ection ,18'  <^  ^e  Constitution  of  the 
???i?  ^California  provides  for  the  prohibition  of  ooli- 

"No  county,  city,  town,  township,  board 
ol  education  or  school  district  shall 
Incur  any  indebtedness  or  liability  in 
any  manner  or  for  any  purpose  exceeding 
1^any^year  the  in°ome  and  revenue  pro- 
vided for  such  year  without  the  assent 
oi  two- thirds  qualified  electors  thereof 
voting  at  an  election  to  be  held  for  that 
purpose  #«■ 

in  *n'rhe  *******   Court  of   this  state  has  been  called  uoon 

l     ""»  iy  0aJ-«  2<i«  483,  decided  in  Pebruarv — 194^   fhl 

supreme  Court  of  this  state  fully  discussed  the' sibtect^f 
debt  limitation  upon  municipal  corporations  and  tSe  validitv 
of  contracts  entered  into  by  such  corporations  wnereln  thJy7 
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were  obligated  to  make  payments  in  installments  ex- 
tending over  a  period  of  years.   In  this  case  the 
court  stated  the  law  as  follows; 

"iTae  question  for  consideration, 
therefore,  Is  whether  the  city  in 
entering  into  tie  proposed  leases 
and  contracts  will  incur  an  indebt- 
edness or  liability  for  the  rentals 
of  the  entire  term  or  whether  such 
actions  will  create  an  indebtedness 
or  liability  in  that  year  for  such 
rentals  only  as  will  become  payable 
during  that  fiscal  year."  #  "It  has 
been  held  generally  in  numerous  oases 
that  have  come  before  this  court  in- 
volving leases  and  agreements  contain- 
ing options  to  purchase  that  if  the 
lease  or  other  agreement  is  entered 
Into  In  ,  ood  faith  and  creates  no 
immediate  indebtedness  for  the  aggre- 
gate installments  therein  provided 
for,  but,  on  the  contrary,  confines 
liability  to  each  installment  as  it 
falls  due  and  each  year»s  payment  is 
for  the  consideration  actually  fur- 
nished that  year,  no  violence  is  done 
to  the  constitutional  provision.   If 
however,  the  Instrument  creates  a  full 
and  complete  liability  upon  its  execu- 
tion, or  If  Its  designation  as  a  lease 
is  a  subterfuge  and  it  is  actually  a 
conditional  sales  contract  in  which  the 
rentals  are  installment  payments  on  the 
purchase  price  for  the  agCjrecate  of  which 
an  Immediate  and  present  indebtedness  or 
liability  exceeding  the  constitutional 
limitation  arises  against  the  public  en- 
tity, the  contract  is  void." 

The  court  then  goes  on  to  cite  the  case  of  Garret  v 
Swanton  216  CI.  220.   This  case  is  directly  in  point 
ofSzltl   !U,bJectfor  ^ur  inquiry.   In  this  c'se,  tie  City 
of  Santa  Cruz  entered  into  a  contract  whereby  they  were 
to  acquire  a  pumping  plant  to  supplement  its  water  system 
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and  to  pay  therefor  a  certain  amount  in  cash  and  t-h* 

wearenCto  b1?  ***%  ^^   m°nthl*  ^ataliments.  Til 
were  to  b e  payable  out  of  a  special  fund  and  it  was 
not  to  be  deemed  a  general  obligation  of  the  citv 
'i-ie  court  held  that  a  liability  arose  for  toe  full 
contract  price  immediately  upon  entering  into  the 

X°lUo?UtheaSona^t  I-    Vl°la.t6d  LCCtl0n  1Q   o?  2rScl. 
JU  or  the  Constitution.   The  court  in  its  opinion 

also  stated  that  the  provision  or  the  JonatltutlSn 
outiionnftiTiCipf  indeb*e^ess  is  based  upon  souSd 
public  policy  and  arguments  of  convenience,  of  policy, 
or  of  present  necessity,  should  not  be  allowed  by7' 

:*?!n<-C°n  rUftion  towea1^  the  force  or  limit  the 
extent  ox  such  provisions. 

afr,^ny  in8tallment  agreement  for  the  purchase  of  new 
streetcar  equipment  would  have  to  be  worded  in  such  a 

Z^lt*Lthi<C0^5   ln  tiieir  ^terpreJaJio?  would 
nolo,  that  the  liability  incurred  by  the  citv  was  onlv 
for  the  rental  set  forth  in  the  agreement  for  a  parUc- 

ov^r  T^riod  TJeTrsT6   W^U   ">»«*■  «tSaS^ 

in  th£t!?«J/aVJe\?f  *£  decided  ca^s  on  this  subject 
ularlv  in  m  h^  °ther  J'^"dlctions  and  having  partic- 

SSg^ir^X'aS  Sunty^d  be"  l^rhl 

inLC:uc^d^eS??y   that  ^  -  ^VS, 

affI..«™-^Pr°C?^e  t0  be  followed  for  making  such  an 
agreement  would  have  to  be  in  conformity  with  the  Char  tar. 
provisions  for  the  letting  of  contracts.         Charter 

Very  truly  yours, 

DION  R.  HOLM 

Public  Utilities  Counsel 


W  £>  *S     f 


August   13,   1946 


SUBJECT:   POLICE  DEPARTMENT ,  CL        .1'AFF,  MEMBER  OF* 

Gentlemen: 

1  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"One  Mrs*  Alice  M.  Chris tens en  (C.S*  525/4)  was  appointed  a 
General  Clerk-Typist  (B-512)  In  this  department  on  Decem- 
ber 11,  1944;  she  was  assigned  for  duty  in  our  Bureau  of 
Identification, 

"On  May  7,  1946  (her  annual  leave  of  absence  having  termina- 
ted May  6,  1946)  Mrs.  Christensen  failed  to  appear  for  duty, 
and  never  reported  subsequently* 

"On  May  25,  1946,  Mrs.  Christensen  was  charged  by  Captain  of 
Inspectors  Bernard  J.  MoDonald  in  a  duly  verified  complaint 
with  "Failure  to  Report  for  Duty"*  After  proper  notification, 
the  initial  hearing  before  the  Police  Commission  was  set  for 
June  10,  1946* 

"On  July  8,  1946,  Mrs.  Christensen,  not  having  appeared  per- 
sonally and  not  having  been  represented  by  counsel,  was  found 
guilty  as  charged,  by  a  unanimous  vote  of  the  Police  Commission 
and  as  a  result  she  was  dismissed  from  the  Police  Department  of 
the  City  and  County  of  San  Francisco* 

"This  Commission  has  never  before  been  obliged  to  dismiss  a  civi- 
lian employee,  and  it  is  now  requested  of  your  office  tnat  a 
legal  opinion  be  rendered  as  to  whether  the  said  Commission  acted 
legally  and  within  its  jurisdiction  in  the  action  taken  in  this 
Instance*" 

OPINION 

I  refer  to  my  Opinion  No*  5785  of  the  18th  of  April,  1946,  copy 
of  wnieh  is  inclosed*  I  held  in  that  Opinion  that  employees  and  clerks 
of  the  Police  Department  are  a  part  of  the  department  and  that  they  oome 
under  the  management  of  the  Police  Commission*  Section  55  of  the  Charter 
of  the  City  and  County  of  San  Francisco  reads  in  part  as  follows: 

"The  polioe  department  shall  consist  of  a  police 
commission,  a  chief  of  police,  a  police  force 
and  such  clerks  and  employees  as  shall  be  nec- 
essary and  appointed  pursuant  to  the  provisions 
of  this  charter,  and  shall  be  under  the  manage- 
ment of  a  polioe  commission  *  «  »*" 


Section  155  of  the  Charter  of  the   City  and  County  of  San  Franc  lsoo 
reaoa  in  part  as  follows* 

"Members  of  the  fire   or  the  police  department 
guilty  of  any  offense  or  violation  oi   the   rules 
and  regulations  of  their  respective  departments, 
shall  be  liable  to  be  punished  by  reprimand,   or 
by  fine  not  exceeding  one  month's  salary  for  any 
offense,  or  by  suspension  for  not  to  exceed  three 
months,   or  by  dismissal,  after  trial  and  hearing 
by  the  commissioners  of  their  respective  depart- 
ments." 

-    -In  Jjew  of  the  ftbove  mentioned  Charter  provisions,   I  am  of  the 

2^2i«n  J??*   fc5e  ^°H°a  takon  ^y  tne  Po¥ce  ^amission  in  the  oaae 
of  Mrs.  Alice  J.  Christensen,    (C.S.  525/4),  was  legal  and  within 
their  jurisdiction,  ^^ 

Ilespectfully  submitted, 

COT  ATTORNEY 


Incl. 
Copy  of  Opinion  No.  5786, 


Tot      Police  Commission 
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August   14,    1946 
WBJfciCTi      "WATER  LEVBL",   MBANINO  OF  UMI  P   IN  SALARY  STANDARDI  AT  ION 

>ear  Sir: 

I  have  your  request  for  on  opinion  as  follows j 

"The  salary  standardization  sched\iles  recently  adopted  by 
the  *)oard  of  Supervisors  fixes  wag*  schedules  for  chauffeurs 
at  varying  rates  of  pay  based  upon  tho  capacity  ov.  tho  truck 
at  "water  level" .  Please  refer  to  salary  standardization  or- 
dinance, page  16#  Class  01  Chauffeur. 

"Tho  street  Cleaning  ropaitment  has  a  number  of  trucks  equipped 
with  metal  hoods  or  covers  which  are  \ sed  for  the  puroose  of 
hauling  stroot  debx»is.        o  salary  standardization  schedules 
were  recommended  by  the  Civil  service  Commission  the  question 
-he  application  of  the  wage  rates  prevailing  in  private  in- 
ustry  through  collective  bargaining  agreements  in  respect  to 
this  particular  type  of  equipment  was  the  subject  of  considerable 
discussion  with  the  Civil  Service  Commission  and  with  the  Di- 
rector of  ublic  .orks  and  the  Building  Material  "  rivcra  union 
reoresentutives.   It  was  the  formal  decision  of  the  Civil  -Ser- 
vice Jonmisaion  that  in  determining  the  capacity  of  these  trucks, 
the  entire  covered  area  of  the  truck  would  be  calculated  and  the 
rate  of  pay  fixed  accordingly.  The  appropriation  ordinance  for 
the  fiscal  year  1946-47  appropriates  funds  for  the  compensation 
of  the  chauffeurs  of  this  equipment  on  tho  basis  of  this  cal- 
culation. 

"'.he  irector  of  Public  orks  has  now  questioned  the  salary 
rates  30  fixed  oontei:      \o   calculation  of  the  carryinr  ca- 
pacity of  the  truck  must  be  based  on  the  height  o"  the  vertical 
sides  of  the  truck  without  regard  to  the  capacity  included  In 
the  covered  area  above  the  top  or  the  vertical  sides  of  the 
truck.  He  has  accordingly  stated  that  he  will  not  certify  rates 
of  pay  in  accordance  with  the  civil  Service  Commission's  inter- 
pretation of  the  salary  standardization  schedules,  and  in  ac- 
cordance with  the  co-mission's  intent  in  reoomraending  the  salary 
standardization  schedules.  A  copy  of  a  letter  da\ed  July  6  ad- 
dressed to  the  commission  by  the  'Irector  of  Public  orks  is 
attached  hereto  for  your  information. 

"It  is  common  practice  In  private  industry  to  increase  the 
carrying  capacity  of  trucks  by  adding  side  boards,  and  in  all  such 
instances  the  carrying  capacity  of  the  truck  at  water  level  Is 
computed  to  include  the  additional  capacity  created  by  the  use 
of  side  boards. 
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"So  far  as  ws  know  there  la  no  comparable  situution  in  private 
employment  wherein  trucks  are  equipped  with  rounded  covers 
above  tho  truck  body  to  increase  the  carrying  capacity.   It  is 
the  oractioe  of  the  Department  of  Public  orks  to  fill  these 
trucks  abovo  the  top  of  the  side  boards  thus  making  use  of  ad- 
ditional space  above  tho  side  boarus  through  the  use  of  the 
rounded  cover.  The  commission  does  not  construe  the  words 
"water  level"  as  used  in   e  ordinance  to  mean  "water  tight". 

"As  I  have  stated  it  was  the  intent  of  the  Civil  ervice  Com- 
mission that  the  ordinance  would  provide  a  rate  of  pay  based 
upon  the  carrying  capacity  of  these  trucks  which  would  include 
the  area  above  the  vertical  ildes  of  tho  body  of  the  truck  and 
under  the  rounded  cover  of  the  truck* 

"This  question  arises  because  heretofore  the  rates  for  all  of 
these  trucks  rera  disss  of  capacity  have  been  uniform. 

"Will  you  be  good  enough  to  advise  us  of  your  opinion  as  to 
the  proper  Interpretation  of  the  salary  ordinance." 

OPINION 

Upon  analysis  of  your  request,  the  question  presented  concerns  the 
nterpret  tion  of  section  151.3  of  the  Charter  as  particularly  applied 
o  the  payment  of  salaries  to  chauffeurs  for  the  operation  of  certain 
rucks  used  for  the  hauling  of  street  debris. 

Section  151.3  of  the  Charter  reads  in  part  as  follows: 

"Notwithstanding  any  of  the  provisions  of  section  151  or  any 
other  provisions  of  this  charter,  whenever  any  ,-ro  ps  or 
o rafts  establish  a  rate  of  pay  for  such  groups  or  crafts 
through  collective  bargaining  agreements  with  employers 
employing  such  groups  or  crafts,  and  such  rate  1 3  recognized 
and  paid  throughout  the  industry  and  the  establishments  em- 
ploying such  groups  or  crafts  in  San  Francisco,  and  the  civil 
service  commission  shall  certify  that  such  rate  is  generally 
prevailing  for  such  groups  or  crafts  In  private  employment 
in  Jan  rancisco  pursuant  to  collective  bargaining  agreements, 
the  board  of  supervisors  shall  have  the  power  and  it  shall  be 
its  duty  to  fix  such  rate  of  pay  hs  the  compensations  for  such 

Mpt  and  crafts  engaged  in  the  city  and  county  service. 
The  rate  of  pay  so  fixed  by  the  board  of  supervisors  shall  be 
effective  at  the  beginning  of  the  next  succeeding  fiscal  year 
providing  the  civil  service  commission  has  so  certified  such 
rate  of  pay  to  the  board  of  supervisors  on  or  prior  to  the 
first  day  of  April  preceding." 

Prom  a  reading  of  this  request-  it  appears  that  all  of  tho  provi- 
ilons  of  the  section  have  been  complied  with.  Researoh  into  the  natter 
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was  made  by  the  Civil  ervico  Commission  and  tho  Coor.il salon  certified 
that  such  a  rate  is  ;onorally  prevailing  for  this  chauffeur  rroup 
throughout  uant  to  collective  bar^ini        -.cnta. 

The  Board  of  Supervisors  fixed  this  rate  of  pay  as  tho  componsation 
for  this  proup  of  chauffeurs  and  appropriated  money  sufficient  to  pay 
the  city  employees  at  this  rate. 

The  only  question  therefore  in  your  roauost  is— what  la  the  meaninc 
of  the  term  "water  level"  as  used  in  the  Salary  Standardisation  Ordinance. 
pare  16,  Class  0-1,  Chauffeur. 

numerous  Interviews  with  tho  civil  'ervice  Commission  staff,  pri- 
vate employers  an<  r?presentc,tivcB  of  labor  establishes  the  fact  that 
"water  level"  and  "cubic  capacity"  are  almost  identical. 

The  distinction  between  the  two  is  a  matter  of  oe;  rec  ft .thor  I 
kind.  The  use  of  the  term  "water  lovel"  refers  to  a  theoretical  pro- 
position and  Is  used  generally  to  Indicate  the  capacity  of  tic  body  of 
a  truck,  sucl.  body  usually  being  rectangular  in  shape.  The  shapes  of 
the  bodies  of  the  trucks  under  discussion  are  no  longer  rectangular  when 
the  type  of  top  described  in  your  request  is  added.  The  bodies  then 
become  semi -cylindrical  and  tholr  cubic  capacity  is  increase.:  to  the 
extent  of  the  eroa  encompassed  by  this  cover, 

I  therefore  ndvise  you  that  your  interpretation  of  the  Salary 
-.ardization  Ordinance  deflrJLn-  the  torm*  "water  level"  to  r.o&n  "cubic 
capacity",  is  proper. 

Respectfully  submitted, 


CTTY  AY 


Yo:  civil  ervice  Conmission 


•  •  t-> 


August  16,  1946 

SUBJECT:   PROCEDURE  FOR  SUBMISSION,  PUBLICATION  AND  ADVERTISING 

OF  CHARTER  AMENDMENTS  PROPOSED  BY  THE  BOARD  OF  SUPERVISORS 

Dear  Sir: 

Your  request  for  opinion  Is  aa  follows: 

"Section  8,  Article  XI  of  the  Constitution  of  the  State 
of  California  provides,  in  part,  as  follows: 

'The  charter  so  prepared  shall  be  signed  by  a  majority 
of  the  board  of  freeholders  and  filed  in  the  office 
of  the  clerk  of  the  legislative  body  of  said  city  or 
city  and  county.   The  legislative  body  of  said  city 
or  city  and  county  shall,  within  fifteen  days  after 
such  filing,  cause  such  eharter  to  be  published  once 
in  the  official  newspaper  of  said  city  or  city  and 
county  and  each  edition  thereof,  during  the  day  of 
publication  (or  in  case  there  be  no  such  official  news- 
paper, in  a  newspaper  of  general  circulation  within 
such  city  or  olty  and  oounty  and  all  the  editions 
thereof  issued  durin  the  day  of  publication)  and 
in  any  city  or  city  and  county  with  over  50,000  popu- 
lation shall  cause  copies  of  such  charter  to  be 
printed  in  convenient  pamphlet  form  and  in  type  of 
not  less  than  ten-point  and  shall  cause  copies  thereof 
to  be  mailed  to  each  of  the  qualified  electors  of  such 
city  or  city  and  county,  and  shall,  until  the  day  fixed 
for  the  election  upon  such  charter,  advertise  in  one  or 
more  newspapers  of  general  circulation  in  said  city  or 
city  and  county  a  notice  that  copies  thereof  may  be 
had  upon  application  therefor. • 

MNMHMMMMMMHI 

•The  charter  of  any  city  or  city  and  county  may  be 
amended  by  proposals  therefor  submitted  by  the  legis- 
lative body  thereof  on  its  own  motion  or  on  petition 
signed  by  fifteen  per  cent  of  the  registered  electors, 
or  both.tt-JMiAmendmenta  proposed  by  the  legislative  body 
and  amendments  proposed  by  petition  of  the  electors 
may  be  submitted  st  the  :<ame  election.   The  amendments 
so  submitted  shall  be  advertised  in  the  same  manner  as 
herein  provided  for  the  advertisement  of  a  proposed 
charter,  and  the  election  thereon,  held  at  a  date  to 
be  fixed  by  the  legislative  body  of  such  city  or  city 
and  county,  not  less  than  forty,  and  not  more  than 
sixty,  days  after  the  completion  of  the  advertising 
in  the  offioial  paper.' 
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nIn  connection  with  the  proposal  to  ■ubmlt  charter 
amendments  at  the  election  to  be  held  in  November  of  thie 
year,  and  for  future  reference,  certain  information  la  re- 
quired by  thiB  office,  which,  if  you  will  be  good  enough 
to  supply  it,  will  be  deeply  appreciated. 

"1.   What  is  the  date  of  the  election  in  November,  1946 
and  that  is  such  election  designated? 

"2.   Is  it  necessary  for  the  3osrd  of  Supervisors  by  reso- 
lution or  otherwise,  specifically  to  provide  for  the 
submission  of  charter  amendments  either  at  a  special 
election  or  a  general  election  and  is  it  necessary, 
for  submission  of  charter  amendments  at  either  a 
special  or  general  election,  for  the  Board  of  Suoer- 
visors,  by  resolution  or  otherwise,  specifically  to 
deolare  the  date,  either  of  such  special  or  general 
election,  as  the  date  upon  which  such  charter  amend- 
ments as  are  submitted,  are  to  be  voted  upon? 

"3.   In  connection  with  the  election  to  be  held  in  November, 
1946,  what  is  the  last  day  upon  which  charter  amend- 
ments may  be  ordered  submitted  and  what  is  the  last 
regular  meeting  day  of  the  Board  of  Supervisors  u;on 
which  such  amendment r  may  be  ordered  submitted? 

4.   Vihat  is  the  last  day  upon  which  charter  amendments 
which  have  been  ordered  submitted  upon  the  November, 
1946,  ballot  may  be  published? 

"5.   Certain  charter  amendments  have  already  been  ordered 
submitted  but  they  have  not  been  published  nor  is 
that  notice,  which  is  required  to  be  published  each 
day,  running  in  the  official  newspaper,  because  in 
order  to  avoid  possible  error  and  last  minute  oon- 
fusion  it  was  thought  proper  to  order  submitted,  as 
they  came  along,  such  proposals  for  charter  amendment 
as  were  agreed  to  by  the  Supervisors,  and,  in  order 
to  save  advertising  expense,  it  was  thought  proper 
to  wait  until  near  the  deadline  for  submission  of 
charter  amendments  and  then  publish  the  amendments 
in  full  all  at  one  time  and  simultaneously  commence 
the  publication  of  notices  to  run  until  the  date 
of  the  election.   Is  this  procedure  leral  and  proper? 
In  other  words  can  the  Supervisors  order  a  charter 
amendment  submitted  more  than  sixty  days  prior  to  the 
election  at  which  it  is  to  be  voted  upon,  and  defer 
publication  of  such  >roposed  amendment  and  publication 
of  notice  that  it  has  been  submitted,  until  that  date 
or  close  to  that  date  which  marks  the  deadline  for 
submission  of  charter  amendments  at  a  oartlcular 
election? 
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"6,      Ie   it  your  opinion   that  the   ootioe   referred   to   in  the 

Constitutional   provision  should  indicate   briefly   the   nature 
of   the   charter  amendments    submitted  or  should   it   contain 
merely  a  reoital   that  certain  charter  amendments  have  been 
ordered   submitted,    oooies  of  which  ere   available   in  the 
Clerk's  office? 

"7.  Attached  is  co.  y  of  the  notice  which  has  been  used  in  the 
past.  Is  this  legal  and  desirable  in  your  opinion  and  if 
not  will  you  be  good  enough  to  indicate  in  what  manner  it 
should  be   revised? 

"8.  Is  the  notice  referred  to  in  the  Constitutional  provision 
required   to   be   run  in  all  editions   each  day?" 

OPINION 

In  answering  the  above  questions  the  same  numbering  will  be  used  as 
in  the  request.   The  questions  will  not  be  repeated  and  reference  to 
it  will  usually  be  necessary  before  reading  the  answer  given  to  it. 

1.  November  5,  1946.   General  election.   The  election  may  be 
designated  "at  an  election  to  be  held  therein  on  the  5th  day  of 
November,  1946,"  or  "at  a  s-eneral  election  to  be  held  therein  on  the 
5th  day  of  November,  19467* 

2.  It  is  necessary  for  the  Board  of  Supervisors  to  submit  specifi- 
cally, at  either  a  special  election  or  general  election,  any  charter 
amendment  on  which  it  desires  a  vote  of  the  electorate.   The  Board's 
action  in  submission  must  make  clear  that  the  amendment  is  submitted 

to  the  electorate  at  an  election  to  be  held  on  a  designated  date.  It 
must  connect  each  amendment  with  the  date  of  the  election  on  which  it 
will  appear  on  the  ballot.   No  specific  wording  is  required. 

3.  In  connection  with  the  election  to  be  bel3  on  November  5,  1946, 
the  last  day  upon  which  charter  amendments  may  be  ordered  submitted  is 
September  25,  1946.   The  call  for  a  meeting  on  that  date  must  soecify 
the  purpose  specifically.   The  last  regular  meeting  day  is  Monday, 
September  25,  1C46. 

4.  The  last  day  to  publish  such  proposed  amendments  is  September 
26,  1946.   Publication  must  not  commence  more  than  sixty  days  before  the 
election. 

5.  The  urocedure  outlined  is  correct.   The  notice  should  be 
published  on  the  day  of  publication  of  the  amendment  anc  every  day  there- 
after until  the  day  fixed  for  the  election  at  which  the  amendment  is  on 
the  ballot. 

6.  The  recital  referred  to  is  correct  provided  it  also  gives  the 
date  of  the  election  at  which  the  amendments  are  ordered  submitted.   It 
is  not  necessary  to  give  the  nature  of  the  amendments  any  ore  than  It 


would  be  necessary  to  give  the  nature  of  a  charter  to  be  submitted. 

7,   The  copy  of  notice  submitted  with  your  request  is  satisfactory. 
It  is  as  follows} 

"CHARTER  AMENDMENT  NOTICE 

Notice  is  hereby  r;iven  by  the  Board  of  Supervisors  of 
the  City  and  bounty  of  San  Francisco  that  amendments  to  the 
Charter  of  said  City  and  County  have  been  ordered  submitted 
for  approval  or  disapproval  at  the  general  election  to  be 
held  on  November  7,  1944,  and  that  copies  of  said  Charter 
Amendments  may  be  obtained  on  application  therefor  at  the 
office  of  the  Clerk  of  the  Board  of  Supervisors  at  Room  235, 
City  Hall,  in  the  City  and  County  of  San  Francisco. 


Dated  September  6,  1944. 


DAVID  A.  BARRY, 
Clerk." 


8.  The  notice  should  be  published  in  all  editions  of  the  paper. 


Respectfully  submitted. 


CITY  ATTORNEY 


To:   John  R.  MoGrath, 
Acting  Clerk 
Board  of  Supervisors 


n 
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August  20,   1946 

SUBJIiCTt      LIABILITY  OP   CITY  AND  COUNTY  FOR   PERGONAL  INJURIES  TO 

OCCUPANTS   iilDINO   IN  CITY  AMBULANCES  DURING  KMBRGEHCY  CALLS, 

Pear  Sir: 

You  have  requostet!  an  opinion  from  this  office  as  follows i 

I  wish  to  obtain  an  opinion  on  the  local  responsibility 
of  this  department  of  the  City  and  County  of  3an  irancisco 
in  respoot  to  individuals  who  may  be  riding  on  our  City 
and  County  omergoncy  hospital  ambulances  while  the  ambu- 
lances are  traveling  to  and  from  emergency  calls. 

"It  has  been  the  custom  that  newspaper  photographers  have 
been  riding  on  the  ambulances  and  the  question  has  arisen 
as  to  what  our  responsibility  would  bo  in  case  one  of  these 
men  became  injured  in  an  accident." 

For  the  purposes  of  this  opinion  it  is  assumed  that  the  ambu- 
lance driver  will  at  all  times  be  act in-  in  the  scope  and  course  of  his 
employment • 

OMNION 

The  precise  point  has  not  been  decided  by  the  appellate  courts 
of  this  state*  However,  section  400  of  the  Vehicle  ode  of  the  3tate 
of  California  imposes  liability  on  the  city  for  any  damage  occasioned 
to  any  person  as  the  result  of  the  negligent  operation  of  a  municipally 
owned  automobile  by  a  city  employee.  This  broad  liability  is  limited 
in  the  case  of  guests  (one  who  Ives  no  compensation  for  a  ride)  in 
vehicles  owned  by  the  municipality  by  Section  403  of  the  same  code*  That 
section  permits  recovery  by  a  guest  only  when  his  injury  Is  caused  by 
the  wilful  misconduct  or  intoxication  of  the  driver*   It  is  apparent 
that  the  grounds  for  recovery  under  this  "guest  statute"  are  very  cir- 
cumscribed. Because  oi  this,  the  courts  make  every  effort  to  find  the 
existence  of  some  sort  of  compensation  which  will  change  the  status 
from  fuest  to  passenger,  for  if  the  occupant  is  a  passenger,  then  be 
oan  recover  from  the  city  for  the  ordinary  negligence  of  the  driver 
which  proximately  causes  injury* 

Since  the  existence  of  compensation  id  determined  by  the  facts 
in  each  individual  case,  it  would  be  impossible,  in  an  opinion  such  as 
this,  to  lay  down  any  satisfactory  rul  as  a  test*  Generally  speaking, 
however,  if  the  photographers  are  carried  for  their  personal  eneflt 
and  accommodation,  and  no  benefit  of  any  sort .  even  though  slight, 
flows  to  the  municipality,  they  would  probably  be  declared  guests*  On 
the  other  hand,  what  possibly  would  appoar  to  be  an  insignificant  bene- 
fit to  the  city  might  be  construed  by  the  court  to  be  compensation,  and 
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•o  impose  the  greater  duty  of  care  owing  to  a  passenger. 
It  la  the  opinion  of  this  office: 

(1)  That  the  city  is  liable  to  occupants  of  its  ambulances 

for  any  injury  proximately  caused  by  the  wilful  misconduct  or  intoxica- 
tion of  the  ambulance  driver. 

(2)  However,  if  the  person  riding  in  the  ambulance  give*  any 
compensation,  he  is  a  passenger,  and  may  sue  for  any  injuries  proximately 
caused  by  the  ordinary  negligence  of  the  driver. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  Department  of  Public  Health 
cc:  Mr*  T.  A.   Brooks. 

Chief     drainistrative   off  cor 

Gfi 


August    £2,    1P4G 


D  OP  EDUCATION  iSMPLOY  MRT  TIME 

IN  RECI. 

Gentlemen: 

I  have  your  roquost  for  an  opinion  as  follows t 

"The  Kccrexion  j  ooartment  employs  a  number  of  part 
time  playground  directors  on  school  playgrounds  at  a 
compensation  of  loss  than  oO   per  month.  Those  posi- 
tions are  therefore  exempt  from  oivil  service*  3ome 
Ox  the  employees  enf      i  these  part  time  employ- 
ments are  teachers  in  the  Board  of  Education  under 
contract  for  full  time  employment  as  such, 

ie  of  these  teachers  have  raised  the  question  as 
to  whether  they  are  entitled  to  a  paid  vacation  from 
their  part  time  employment  in  the  Recreation  Department. 
The  commission  has  ruled  that  a  civil  service  employee 
on  full  time  employment  in  his  regular  position,  and  who 
is  allowed  to  work  part  time  in  another  department,  is 
entitled  only  to  vacation  with  pay  from  his  rc.;alar  po- 
sition and  is  not  allowed  vacation  with  nay  from  his' 
part  time  employment  in  addition  to  his  rerul;  r  vacation 
with  pay. 

11  you  advise  us  if  this  ruling  can  properly  be 
applied  in  the  case  of  teachers  under  contract  to  the 

r«d  of  education  who  are  also  employed  by  the  :  ecr  ation 
Department  In  oart  time  positions  at  less  than  ;  80  per 
month,  .ve  are  advised  thn'  the  Doard  of  Education  pays 
these  teachers  undor  contracts  which  require  approximately 
186  days  of  teaching  service  per  yaar  and  that  the  annual 
salary  for  these  186  days  of  service  Is  disbursed  monthly 
over  a  twelve-month  period." 

OPINION 


Section  151  of  the  Charter  which  covers  the  right  of  omployeos 
of  the  City  and  County  of  an  rrftnclsco  to  a  vacation,  reads  in 
part  as  follows: 

"Every  person  employed  in  the  city  and  county  servioe 
shall,  aftor  one  years  service,  be  allowed  vacation 
with  pay  •£  two  calendar  weeks,  annually,  as  long  as 
he  continues  his  employment." 

The  employees  involved  in  your  request  are  presently  employed 
by  the  San  Francisco  Unified  School  District  on  a  full  time  basis 
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and  are  also  employed  on  a  part  time  basis  as  non-clvll  service  em- 
ployees with  the  Rocration  Commission*      If  this  does  not  constitute 
dual  employment  of  the  city  and  county  faey  are  eligible  to  two  calendar 
weeks  for  vacation  arter  they  have  completed  a  year  in  the  serv'ce  of 
the   city,     ..xiployees  of  tho  loisco  Unified  ''chool  listrict  are 

not   employees  of  the  City  and  County  of  San  Francisco,    (ranslng  v. 
■ioard  of     cue  tion,  7  Cal»  App.  2nd,   211).     Therefore,   your  rule  which 
covers  city  employees  omployed  in  two  capacities  in  the  city  service, 
one  full  time  and  the  other  part  time,  is  not  applicable  in  the  instant 
I  .-■• 

I  advise  you  that  if  these  employees  meet  all  the  other  necessary 
requirements  for  a  vacation  under  section  151  they  are  entitled  to  a 
two  weeks  vacation.     The  fact  that  they  are  employees  of  the     an  : rancisco 
Unified  school  listrict  in  no  way  affects  their  right  to  a  vacation  as 
city  omployoos  under  section  151. 

espect fully  submitted, 


flTCTY  ATTORNEY 
To:     Civil  Service  Co  rdssion 
BJWJr. 


/ 


August  22,    1946 

SUBJ.CTt      "RATB  OF  PAY",   DiiFIllITION  THL^IEOF. 

Gentlemen: 

I  havo  your  request  for  an  opinion  as  follows t 

"On  May  8,  1946  the  Civil  Service  Gommi salon  adopted 
a  report  from  the  Personnel  Director  and  'ecretary  read- 
ing as  follows: 

"•several  requests  have  been  received  that  we  include  in 
the  administrative  provisions  of  the  salary  ordinance 
certain  pro  islons  dealing  with  overtime,  etc,  as  i.nanda- 
tory  under  charter  section  151.3,  This  section  provides 
that  the  "rate  of  pay"  established  and  prevailing  in 
private  employment  for  a  craft  pursuant  to  collective 
bargaining  agreements,  shall  be  the  rate  of  wages  paid 
by  the  city  to  that  craft, 

"»It  is  contended  that  other  provisions  in  the  agreements 
dealing  with  holidays  and  holiday  pay,  overtime  and  over- 
time pay,  etc,  must  also  be  put  into  effect  in  the  city 
service  under  section  151,3  of  the  charter, 

"»It  appears  to  me  that  the  city  is  required  to  pay  the 
wages  specified  in  these  various  agreements,  but  that 
the  city  is  not  bound  under  section  151,3  of  the  charter 
to  comply  with  the  terms  of  the  agreements  as  to  working 
conditions.  The  city  employs  many  different  crafts  and 
it  is  necessary  that  uniformity  ire  vail  in  the  city  ser- 
vice in  respect  to  hours  of  labor,  work  schedules, 
vacations,  overtime,  overtime  payments,  premium  and 
penalty  pay,  holidays,  etc,  regardless  of  differences  as 
between  the  craft  agreements  in  private  employment, 

"•It  is  therefore  recommended  that  the  commission  define 
the  term  "rate  of  pay"  used  in  section  151,3  as  moaning 
onl;,  the  wage  scales  or  v.age  rates  provided  in  agreements, 
and  not  including  other  conditions  of  employment  such  as 
I  olidays,  hours  of  labor,  overtime,  work  schedules  vaca- 
tions, premium  and  penalty  pay,  etc,,  which  may  be 
specified  in  the  various  agreements, • 

"Accordingly  in  certifying  to  the  Board  of  Supervisors 
the  rates  of  pay  for  crafts  in  private  employment  pursuant 
to  collective  bargaining  agreements  as  nrovided  In  section 
151,3  of  the  charter  the  commission  has  certified  the  actual 
rates  of  pay  fixed  in  these  agrooments, 

"In  sons  of  these  agreements  varying  provisions  for  pre- 
mium ay  for  overtime  work  is  provided.   In  some  cases  tin* 


and  a  half  ia  paid  for  the  first  four  hours  and  double 
time  thereafter.  In  others,  ovortime  In  oxcess  of  eight 
hours  is  compensated  at  the  rate  of  time  and  a  half  the 

ilar  rate.   In  still  other  instances  the  hours  of  labor 
vary.   In  some  crafts  a  seven-hour  day  is  provided  with 
ovortime  after  seven  hours  whereas  in  most  oases  the  normal 
work-day  consists  of  eight  hours.  There  are  al30  differen- 
tials in  the  matter  of  vacations  allowed  un^er  different 
^ments,  in  the  number  of  holidays  per  year  for  which 
premium  pay  is  required-  and  so  on.  The  Civil  Service 
Commission  in  adopting  the  above  quoted  report  had  in  mind 
the  necessity  for  uniformity  in  the  municipal  service  of 
the  provisions  overning  these  matters  of  working  condi- 
tions, and  it  was  for  tSftt  reason  that  the  policy  aet  forth 
above  was  adopted* 

"The  Automotive  l^chinists  Lodge  No.  1305  has  raised  a 
question  as  to  the  propriety  of  this  policy  in  respect 
to  their  own  contract  with  private  employers.  This  con- 
tract provides  a  rate  of  pay  of  ;50  per  week  for  a  5-day 
week  of  8  hours  each.  Tho  contract  also  provides  that 
employees  shall  bo  given  tho  day  off  with  pay  on  7  soeci- 
fied  holiday*  eac.  y-ur,  and  In  addition,  they  shall  be 
given  the  day  off  on  Admission  ray  when  the  celebration 
is  held  in  «ja  Francisco.  Certifying  tho  rate  of  pay  for 
this  craft  the  commission  certified  £12  per  day  as  the 
rate  of  pay  for  Auto  Mechanics.  This  calculation  was  made 
on  the  basis  of  5  days  of  work  per  week  at  the  rate  of 
$60  per  week.  The  Union  contends  that  no  allowance  was 
made  of  the  fact  that  their  contract  provides  for  7  or  8 
holidays  off  with  pay. 

"Although  not  pertinent  to  our  inquiry,  It  should  be 

noted  that  in  some  respects  the  provisions  set  forth  in  the 

salary  standardisation  ordinance  for  all  employees,  includ- 

\uto  Mechanics,  which  govern  working  eondltioaa  are 
more  liberal  than  the  provisions  In  the  Automotive  Mechanics 
contr  ct.  For  Instance,  work  In  excess  of  8  hours  per  day 
which  is  neceesary  to  complete  unavoidably  dalayed  work 
is  compensated  at  time  and  a  half  for  the  first  three  hours 
of  such  overtime  under  the  private  contract  whereas  such 
work  is  compensated  at  double  time  in  the  city  service. 

rinore,  under  the  private  contract  a  vacation  of  one 
week  with  pay  is  allowed  after  one  year  of  service  and  a 
two  week's  vacation  with  pay  after  five  years  service 
whereas  in  the  city  service  all  employees  receive  two  weeks 
vacation  after  one  year  of  service. 

■  .ill  you  dvise  us  If  the  policy  quoted  above  is  in  accord 
with  the  provisions  of  section  151.3  in  respect  to  the 
contract  of  the  Automotive  lachinists  Union.  A  copy  of  this 
contract  is  enclosed." 
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This  request  requires  an  Interpretation  of  the  moaning  of  the 
term  "rate  of  pay"  as  It  appears  In  section  151.3  of  the  charter*  The 
portion  oortalnlnr  thereto  Is  quoted  herewith: 

"Notwithstanding  any  of  the  nrovisions  of  section  151 
or  any  other  provisions  of  this  charter,  whenever  any 
groups  or  crafts  establish  a  rate  of  pay  for  such  groups 
or  crafts  through  collective  bargaining  agreements  with 
employers  employing  such  group*  or  crafts,  and  such  rate 
is  roco  nized  and  paid  thro  ;-;  out  the  industry  and  the 
establishments  employing  such  groups  or  crafts  in  San  Fran- 
cisco, and  tho  civil  service  commission  shall  certify 
that  such  rate  is  renorally  prevailing  for  such  groups 
or  crafts  in  private  employment  In  Z&n   l rancisco  pursuant 
to  collective  bargaining  agreements,  the  board  of  super- 
visors shall  havo  the  power  and  it  shall  be  its  duty  to 
fix  such  rate  of  pay  as  the  compensations  for  such  .-roups 
and  crafts  engaged  In  the  city  and  county  service.  Tho 
rate  of  pay  so  fixed  by  the  board  of  supervisors  shall 
be  effective  at  the  beginning  of  the  next  succeeding  fis- 
cal gear  providing  tho  civil  service  commission  has  so 
certified  such  rate  of  pay  to  tho  board  of  supervisors 
on  or  prior  to  the  first  day  of  April  preceding. " 

Prom  this  section  it  is  obvious  that  the  amendment  to  the  charter, 
which  appears  above  as  section  151.3,  is  but  a  continuation  of  sec- 
tion 151  which  deals  with  salary  standardization.  The  only  new  prin- 
ciple involved  in  this  amendment  deals  with  the  manner  of  arriving 
at  the  data  for  tho  purpose  of  standardizing  the  salary  of  certain 
employees,  to-wit:  "Whenever  any  groups  or  crafts  establish  a  rato 
of  pay  for  such  groups  or  crafts  through  collective  oargaining  agree- 
ments". Under  these  circumstances  the  board  of  supervisors,  upon 
the  certification  of  the  Civil  ervice  Commission  that  such  rates 
are  recognized  and  paid  tliroughout  the  industry,  "shall  have  the  power, 
and  it  shall  be  its  duty  to  fix  such  rate  of  pay  as  tho  compensations 
for  such  groups  and  crafts  ongaged  in  the  City  and  Jounty  service". 

An  examination  of  the  collective  bargaining  agreement  referred 
to  La  your  request  shows  th.t  the  "rr  te  of  pay"  is  sot       .JO  per 
week  for  a  five-day  week  consisting  of  eight  hours  a  day.  Under  the 
City  and  County  arrangement  the  Jobs  in  ;i:e:tlon  M-53,  Auto  Mechanics, 
are  set  up  on  a  per  diem  basis.   It  was  never  the  intention  to  do 
more  than  establish  the  :'rate  of  pay"  by  the  addition  to  the  charter 
of  section  151.3.   It  cannot  be  said  that  anything  in  the  bargaining 
agreement,  referred  to  in  this  section,  could  change  the  basis  of  pay 
of  any  omnloyment  in  the  City  and  County  service  from  a  daily  rato 
to  a  weekly  one.  The  Commission  was  acting  within  tho  authority  of 
the  section  whe^  through  a  simple  mathematical  calculation,  it  trans- 
lated tho  weekly  rate  of  C60»0O  a  week  for  a  five-day  week  to  a  dally 


rat©  of  vl2#00  a  day,  and  certlied  that  figure  as  the  rate  of  pay 
prevailing  in  the  industry  to  the  board  of  supervisors. 

The   qiestion  as  to  holidays,   vacations,  working  conditions,   etc. 
was  not  included  in  the  amondmont  to  tho  charter  whioh  now  appears 
as  section  151,3.     Section  151,3  doals  only  with  the   "rate  of  pay" 
and  any  action  taken  by  the  Civil  Service  Commission  or  the   °oard  of 
Supervisors  on  natters  other  than  rate  of  pay  must  be  in  accordance 
with  other  sections  of  tho  charter.     The  action  taken  by  the  Civil 
Servico  Corjrai salon,  in  this  regard,   is  in  accordance  with  the  per- 
tinent sections  of  the   charter, 

I  advise  you  that  the  "rate  of  pay"   for  * -53,  Auto  Mechanics, 
as  set  by  tho  board  of  supervisors  in  the  annual  salary  ordinance 
194G-47  upon  the  certification  of  tho  Civil  Cervioe  Cor/mission  is 
the  proper  one  under  the  provisions  of  section  151,3  of  the  charter. 

Respectfully  submitted, 


CITY  ATTORNEY 
To i  Civil     orvice  Conanission 
DJWJr 


a  ->r< 


August   23,    1946 

SUBJECT t     A     KOVAL  OP  BOSDS   OF  OFFICERS  APPOINTED  BY  THB  MAYOR. 

I>e*r  Sin 

WO  are  in  receipt  of  your  request  for  an  opinion  which  reads  as 
follows i 

"In  order  that  the  bonding  of  officers  of  the  city  and  county 
appointed  by  me  may  be  done  In  accordance  with  rdinancea 
Nos.  3700,  5710,  3755  and  5756,  will  you  please  five  as  your 
opinion  as  to  whether  or  not  the  following  digest  of  those 
ordinances  is  correct. 

"1*  The  bonds  of  all  officers  ap  ointed  by  me  require  the 
approval  of  the  ity  attorney  and  the  Controller,  and  shall 
be  recorded  In  the  office  of  the  ccordor  and  filed  In  the 
office  of  the  controller. 

"2.  The  bond  of  any  of floor  appointed  by  me  enumerated  in 
Ordinance  No.  3756  and  Government  -ode,  Section  1458  re- 
quires the  signatures  of  three  Superior  Court  Judges.  (There 
is  Just  one:  the  Controller.) 

n3.  The  bond  of  any  officer  appointed  by  ae  enumerated  In 
rdinance  No.  3756  but  not  in  Government  Code,  ection  1458 
requires  the  signature  "  v one  Superior  Court  jud^e  In  accord- 
ance with  Government  Cot  ,    stion  1457.   (Members  of  the 
lioerd  of  riducatlon  and  the  Public  eliare  Commission  only.) 

"4.  The  bond  of  any  officer  appointed  by  me  not  enumerated 
In  ordinance  No.  3756  but  In  Ordinance  No.  3755  does  n  t 
quire  the  signature  of  a  superior  Court  Judge." 


You  are  ac vised  that  the  digest  of  the  ordinances  covering  the 
bonding  of  officers  of  the  City  and  County  of  San  Francisco  set  Torth 
in  your  letter  is  correct.  As  to  the  filing  of  bonds  as  set  fort 
paragraph  1  of  your  request,  you  are  advised  that  the  bond  of  the  Con- 
troller shall  be  filed  with  the  .ayor.  This  is  required  by  action  7 
rdinance  3710  and  section  67  of  the  Charter* 

Respectfully  submitted, 


CITY  ATT0R1KY 
Tot  ihe  Ayor 


August  30,  1946* 


SUBJECT t   Coln-in-Glot  Launderette  In 

Commercial  District, 


Gentlemen: 


This  will  acknowledge  recoipt  of  your  recent  request  for  an 
opinion  as  to  wnether  a  coin-in-slot  launderette  may  be  operated  In  a 
"commercial  district"  under  the  City  Planning  Code, 

You  Indicate  a  coin-in-slot  launderette  is  an  operation  con- 
ducted along  the  following  lines: 

"A  battery  of  Bendix  washing  machines  Is  set 
up  in  a  store.   The  store  furnishes  the  utilities  and 
soap,         sewifo  brings  her  clothes  into  the  store, 
places  a  coin  in  the  slot;  operates  the  washing  machine 
herself,  and  removes  the  rough  dry  laundry  to  her  home. 
There  is  no  washing  of  clothes  on  the  premises  other 
than  those  actually  owned  by  the  individual  doing  the 
washing.  The  only  employee  of  the  concern  on  the  prem- 
ises is  one  girl  for  making  change  and  for  keeping  up 
the  soap  supply  In  each  miTllnt. 

OPINION 

Part  II,  Chapter  II,  Article  1,  Section  5  of  the  San  Francisco 
Municipal  Code  provides  in  oart  as  follows i 

"3ec,  5,  Commercial  Mstrict,  In  a  commercial 
district  no  building  or  premises  shall  bo  used  and  no 
building  shall  be  constructed  or  altered  which  is  arranged, 
intended  or  designed  to  be  used  for  any  of  the  following 
specified  trades,  industries  and  usees 


"(J)   laundry. 

■," 

The  quostion  thus  presented  Is  whether  or  not  the  operation  of 
a  "coin- in- slot  launderette",  as  herein  described,  comes  within  the  class- 
ification of  a  "laundry"  such  as  is       ited  in  a  "commercial  district", 

On  October  26,  1945,  I  had  occasion  to  write  an  opinion  for 
the  Health  I  ooart.ient  concerning  this  new  type  of  operation,  and  there 
held  that  in  07  opinion  this  -ov  tjjpe  of  operation  did  not  constitute 
the  operation  of  a  "public  laundry"  under  the  provisions  of  our  laundry 
law,  and  stated  In  part  as  follows: 


H 


"*  *  *  *■  The  company  clearly  rents  machines  for 
hire  or  orofit,  but  Just  as  clearly  it  does  not  cleanse 
clothes  for  hire  cr  profit.  Nor  are  clothes  cleansed  for 
hire  or  profit  by  the  housewife  actually  cleansing  them. 

,e  business  conducted  is  not  the  business  re- 
ferred to  in  the  section  of  t"io  Health  'lode  dealing  with 
laundries,  and  a  nermit  therefor  is  not  required  by 
this  section." 

T  believe  that  t:  '         ■  cf  operation  does  not  constitute 
a  "laundry"  from  trie  viewpoint  of  the  City  Planning  Law  either.  Under 
the  Planning  Code  "industrial"  operations,  euch  as  I      rue ting  of 
viblic  'laundries",  are  prohibited  from  bein&  carried  on  in  a  "com- 
mercial" or  business  district.   While  the  term  "laundry"  is  not  there 
defined,  it  clearly  contemplates  "ptiblic  laundries",  where  the  public 
is  invited  to  deliver  soiled  clothes  to  be  publicly  waaiied  in  the 
process  ordinarily  employed  to  render  soiled  clothes  of  the  public 
suitable  for  future  use,  and  which  involves  the  use  of  some,  or  n 
of  the  following  items}  A  large  piece  of  machinery,  chemicals,  large 
vats,  chimney  or  boiler  flues,  and  wagons  or  trucks  for  the  disposition 
or  removing  of  bundles  of  clothing. 

This  new  operation  does  not  constitute  any  such  "publio" 
laundering.   I        ies  roposed  to  be  installed  are  tne  normal  type 
of  automatic  home  laundry  machines  which  are  used  in  private  homes, 
or  which  might  be  -rovided  by  an  apartment  house  owner  for  the  use  cf 
the  occu  .-aixlto  <j£   t  a  ay  art— lit  house.   This  type  of  operation  would 
simply  nei4iTt  W  M  who  are  net  fortunate  enough  to  oossess  their  own 
automatic  washing  machines,  and  those  who  do  not  live  in  modern  apart- 
ment houses  maintaining  such  machines  for  the  use  of  the  tenants,  to 
wash  their  own  clothes  without  the  labor  usually  incident  to  that 
operation  when  performed  by  houaMlVtl  in  their  own  homes. 

In  this  new  operation  the  proprietor  of  the  business  will 
not  launder  the  clothing  of  customers,  but  will  merely  suoply  the 
facilities  by  which  eacl:  customer  vay  launder  her  own  clothing.   The 
atmosphere  and  operation  of  this  "Launderette  Service"  is  far  removed 
from  the  common  conception  and  operation  of  a  >ub ic  laundry.   Labels 
ap  lied  to  old  processes  should  not  be  construed  so  as  to  retard  the 
development  of  new  teclinlques  designed  fcr  the  improvement  of  living 
conditions  and  for  the  convenience  and  welfare  of  the  general  public. 

You  are  therefore  advised  that  the  ooeratlon  of  a  "coin-in- 
slot  launderette",  as  hereinbefore  described,  Is  not  a "laundry" 
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aa  that  term  is  used  in  Part  II,  Chapter  II,  Article  I,  Jection  5  "J* 
of  the  San  f'rancisco  Municipal  Code;  and  such  a  "coin-in-slot 
launderette"  is  not  prohibited  in  a  " coroner cial  district"  under  our 
zoning  law. 

Respectfully  submitted, 


CITY  ATTORNEY 
City  Planning  Commission 


&*&. 


September  3#  1'J'i    . 

I  have  your  request  for  an  opinion  aa  follows: 

"tbm   offlee  of  I>eputy  Chlaf  of  olica  h*s  requested  an 
opinion  r  N  ^i    of  frea  peddlers  lice  ses 

to  veterans  under  Section  16102  of       • Iness  pnd  profes- 
sl  .  h   •  1941*   DM  wording  of  thll 

statute  le  In  contradiction  of  Bill  JSo.  6832,  Ordinance  No. 
6374,  .  ew  Merles,  dated  Octooer  17,  1^24,  by  whic.i  Uae 
granting  of  free  peddlers  licenses  la  .ow  ov:rne<J, 

"An  application  for  a  free  peddlers  license  Is  now  rend- 
ing In  the  of lice  of  the  Chief  of  Police  under  the  above 
section  of  the  ; tate  law.   ftould  you  kindly  fclve  an  opinion 
on  thia  question." 

The  question  to  be  answered  Is;  Shall  the  Chief  of  Police 
be  guided  by  Section  16102  of  the  business  and  Professions  Code  of 
Lfornla  (1941)  or  till  ..o.  6832,  Ordinance  So.  6374,  New  Series, 
October  17,  1924,  In  granting  free  licenses  to  peddlers? 

section  16102  of  the  rueiness  and  Professions  Coda,  cited 
above,  contains  the  following  language: 

v^ry  aoldier,  sailor  or  narine  of  the  United  States, 
who  has  received  an  hrnorable  discharge  or  a  release  from 
active  duty  under  honorable  conditiona  from  such  service 
may  nawk,  peddle  and  vend  any  goods,  wares  ■ :      mdlse 
owned  by  him,  except  a  lrltuous,  malt,  vinous  or  other 
Into*  eating  liquor,  without  payment  of  any  license,  tax 
or  fee  whatsoever,  whether  municipal,  county  or  »tate,  and 
the  board  of  supervisors  thill  issue  to  such  sc Idler, 
sailor  or  marine,  without  ccst,  a  license  therefor." 

Ordinance  No.  6374,  cit  d  above,  is  more  restrictive.   It 
reada  aa  follows: 

"Ihe  tax  collector  cay  issue  a  fr90   or  gratuitous  license 
to  a  peraon  liable  to  ay  the  license  tax  imposed  by  .action 
57  hereof  when  the  Police  T apartment  shall  have  certified 
that  it  has  been  shown  by  £Ood  and  sufficient  evidence  that 
the  peraon  applying  for  said  license  is  an  honorably  dis- 
charged veteran  of  the  Civil,   exlc-.u,  .  .a..!  j^  ^..^cr'ican  or 


n 

orlc  .  ar :  that  he  or  wh>  !■  phyalca.ly  and  absolutely 
unlit  ten  to  earn  a  livelihood  by  any  otl  er  means  or  t7.at 
■aid  arty  la  a  widow  tavlng  a  family  depending  upon  her 
for  support,  or  tliat  the  party  so  applying  la  a  minor 
ui  on  mixom   devolves  the  care  and  maintenance  of"  a  mother, 
slat,  r  or  ;.roi  or.      rlining  mine.) 

It  haa  long  been  settled  that  an  ordinance  requiring  a  license 
tax  from  peddlera  la  valid. 

x  parte  i.eylman  fc2  C*l.  4 

and  that  a  city  operating  under  a  charter  Is  ;aveu  plenary  power  to 
legislate  In  all  purely  municipal  matters,  subject  only  to  such  re- 
strictions as  are  found  In  the  charter. 

City  of  'aaaderu        rlcvllle,  215  Cal.  3U4, 

ejher  v.  "ubile  »^r:i)  BOO  Cal,  426, 

Art,  XI,  ~:,ec.  6',  Co.st.  of  California . 

uhe  power  to  tax  for  all  purposes  Is  a  municipal  affair  within 
the  contemplation  of  Article  >I,  Seation  6  of  the  Constitution. 

irebllco   v.  Cltjf  of  ^acraiaentu,  91  Ca,  App,  257. 

The  rlrht  of  the  city  and  County  ot   B*n  irencisco  to  levy  taxes 
for  revenue  purposes.  Including  license  taxes, except  on  fixed  places 
of  business,  uit  er  ti.e  ordinance  la  question  here  was  upheld  as  a 
strictly  municipal  affair  anu  w. ".thin  the  special  grant  and  privilege 
tendered  by  the  1314  arandxaont  to  Section  6  of  Article  HI  of  the  Con- 
stitution. 

nrt  Coast  Adv.  Co.  y.  City   County  of 

sco,  14  Cal.  (M   5l4, 

In  re  .'ilgfllns,  50  Cal,  App.  533, 

when  there  is  a  conflict  between  a  State  Isw  an-;  a  City  ordi- 
nance under  a  rreeholders  Ci srter.  In  regard  to  a  municipal  matter, 
the  city  ordinance  will  prevail. 

Muther  v.  Capps,  38  Cal,  App,  721, 

x  p^rto  j.slm,   143  Cal,  553, 
eo  le  v.   ill lams on, 136  Cal,  415, 
:i;-oly   v.  -enson,  £o  Cal.  (2d)  366, 

re  the  ordinance  merely  imposes  additional  or  stricter  re- 
quirements than  the  stste  law  on  the  same  subject, it  will  prevail  over 
stats  lsw. 

In  r  e  i"  off  man,  155  Cal,  114, 
"""aural   1  k  rod.  Assn.  v.  City  v  county  of 
San  1'ranolsco,   20  ChI.  (2d;  101. 


*3, 


is  therefore  my  opinion,  in  the  light  of  the  foregoing 
authorities,  t'.at  an  ordinance  should  prevail  over  the  state  Jaw, 

is  suggested  that  the  ordinance  should  Le  amended  to  in- 
clude veterans  of  t.orld  «.ar  II.    Whether  the  restrictions  should 
be  removed  to  have  the  ordinance  more  nearly  conform  to  the  state 
law  is  for  the  legislative  body  to  determine. 


fiesoectfully  submitted, 


. 


Tot  Tax  Collector  -  ureau  of  .icor.ses. 


CAA 
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ept ember  6,   1046 
SUBJECT.     SAL2S  CT  CITY  0»1H>  REAL  PROPERTY  BY  THE  JR  OF  PROPERTY 

MIlMM 


This  office  is  in  receipt  of  a  request  >  or  an  opinion  which  roods 
is  follows  t 

If  Attorney     e  requested  to  submit  a  writ ton 
'nion  as  to  ths  proper  method  of  procedure,  and  the 
proper  wording  of  le  islaiion,  with  respect  to  sales  by 
the  ii rector  of  Property  of  Jity-owned  real  property. * 

I  Jg  I  0  H 

An  opinion  was  rendered  by  this  office  under  date  of  June  13, 
L946  at  the  request  of  the  secretary  of  the  Board  of  Supervisors*  This 
>pinion  outlines  in  full  the  procedure  to  be  followed  in  the  sale  of 
jity  owned  real  property. 

The  follow  ag  language  may  be  inserted  in  the  ordinance  authorising 
;he  riroctor  of  i  roperty  to  procure  bids* 

•The  ire  tor  of  Property  is  hereby  authorized  and  ell  root  ed 
;o  receive  tenders  at  (public  auction)  or  (soaled  bids)  or  (oral  bids) 
subject  to  confirmation  of  the  Board  of  Supervisors  pursuant  to  the 
provisions  of  action  02  of  the  Charter  of  the  City  and  County  of  an 

It  will  be  noted  that  three  different  methods  have  been  orovidod 
In  brackets  by  which  the  director  of  h roperty  way  obtain  the  tenders 
provided  in  oction  92  of  the  Charter*  The  method  to  be  chosen  is  with- 
in the  discretion  of  the  Board  of  Supervisors* 

Respectfully  submitted. 


Pot  Board  of  upervisors 


j3Sma+ 


September  17,  1946 

SUBJECT:   MAINTENANCE  OF  SIDEWALKS  BY  GOVERNMENT  AND  GOVERNMENTAL 

AGE:  ICIICS. 

Dear  Sir: 

Your  letter  requesting  an  opinion  reads  as  follows: 

"Subdivision  d,  Section  215,  Article  6,  of  the  Public  Works 
Code  exempts  from  our  assessment  districts  for  street  im- 
provements any  parcel  of  land  belonging  to  the  United  Btates 
Government,  the  State  of  California,  or  any  public  agent, 
etc.   The  cost  of  this  work  has  in  the  past  been  borne  by 
the  City. 

"With  the  completion  of  the  street  improvement,  the  curbs 
and  roadway  are  accepted  by  the  Board  of  Supervisors  for 
maintenance,  in  accordance  with  Section  108  of  the  Charter. 
Sidewalks,  however,  are  not  accepted  and  must  be  maintained 
by  the  owners  of  the  fronting  property. 

"I  would  therefore  request  an  opinion  on  whether  or  not  the 
City  Is  responsible  for  the  maintenance  of  sidewalks  along 
the  frontage  of  property  owned  by  the  United  States  Govern- 
ment, the  State  of  California,  or  any  public  agent,  etc." 

OPINION 

The  lav/  seems  to  be  well  settled  that  the  primary  duty  to  keep 
sidewalks  in  repair  rests  with  the  City  and  County. 

Schaefer  v.  Lenahan,  63  Cal.App.(2d)  324  at  page  327. 

And  this  is  true  whether  or  not  the  sidewalk  has  been  accepted. 

Section  108  of  the  Charter  places  the  duty  to  maintain  sidewalks 
on  the  owners  of  the  abutting  property,   however,  the  word  owners 
is  a  general  term  and  It  has  long  been  held  that  the  State  or  United 
States  Is  not  bound  by  general  words  of  a  statute  which  would  operate 
to  trench  upon  its  sovereign  rights,  injuriously  affect  its  capacity 
to  perform  its  functions  or  establish  a  right  of  action  agai  ns't  it. 

Mayrhofer  v.  Boardof  Education,  89  Cal.  110 


.  arr  lorer  v.  .ioardol  Education,  89  Cal. 
lies  v.  Ryan,  172  Cal.  205  at  r>age  207 


General  language  in  a  statute  shall  not  be  construed  to  apply  to  the 
overnment  or  its  agencies  unless  expressly  Included  by  name. 

Balthaser  v.  ?ac.  ILlec.  Rlwy.Co.,187  Cal.  302 

iioyt  y.  3d.  of  C  vll  Scrv. Commissioners,  21  Cal.  (2d)  399 

23  Cal.  Jur.  p.  625   626 

Public  property  is  not  subject  to  assessments. 
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City  St.  Lap.  Co.  v.  Rege:itat  153  Cal.  776 
.,  it'ter  v.  mission  School  I.st.,  121  Cal.  350 
haiscu  v.  Rpge.its  of  Jniv.,  37  Cal.  App.  697 

United  States  property  is  exempt  from  assessment. 

llevada  iJatl.   Bank  v.    .'aso   Irrigation  pis t., 140  Cal.    344 
90  A.    L.   R.    1140 


Prom  the  foregoing  authorities,  it  definitely  appears  that  the 
City  and  County  alone  is  responsible  for  the  maintenance  of  side- 
walks along  the  frontage  of  property  owned  by  the  United  States, 
the  State  of  California  or  any  public  agency. 

Respectfully  submitted, 
CITY  ATTORNEY 


To:  Director  of  Public  Works 
cc:  T.  A.  Brooks 


0H4 
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September  17,  1946 

STREETS  I* 

SA'rt  f  0. 

Pear  Sir: 

la  office  is  in  receipt  of  a  letter  originally  addressed  to 
the  ofrice  of  the  •  .  lef  Ad  -inistrative  OfflotV      I  City  and 
County  I  clsco  by  one  f'red  C.  Jones,  686  ayes  street;  we 

quota  as  ollows: 

in  June  there  ras  narked  on  the  k  lime   of 

as  Street  about  7S»  *est  or  oet  a  dilapidated 

specitaen  of  an  a  eneral  a> -oaraice  of 

having  made  its  last  run  under  its  own  oower.  Several 
weeks  passed  before  sons  representatives  of  the  Police 

t.  surveyed  the  object  and  came  to  sion,  that 

it  was  not  atollen.  that  it  cane  under  tie  head  of  an 
abandoned  car  and  this  was  not  within        covince.  Tina 
passed  the  Street  Sweeper  consented  or  opined,  that  it  was 
none  of  his  affair,  jlice  should  see  to  its  re- 

moval.  :e  evidently  did  not  report  t;ie  .matter  to  his 
laaaediate  Supervisor. 

re  the  -natter  has  rested,  incl         autoinobile,  v»i 
dirt  and  rubbish  accumulating  thereunder,   RUNM  nontha 

five  elansed  and  many  acre  bid  fare  to  follow,  unless  sone 
action  is  taken  by  sone  arra  of  the  City  hoverment. 

lease  advise  ;ie  as  to  how  we  should  nroceed  legally  In 

•  matter. 

. 

It  appears  that  Section  £G5  of  the  Vehicle  Code,  section  4, 
date  effective  September  15,  1945,  is  coapletel  an >licable  to 
ease.  We  quote: 

rs  Authorized  to  ve;ove  vehicles 

'..ivs,  {&)    It  is  unlawful  for  an;/  neace  o^lcer  or  any 

rlaed  person  to  remove  any  unattended  vehiole  from 
a  ~ane  or  fro.a  said  highway  to  any  other 

ace,  except  a?       ed  in  tills  sectio  . 

"(4)   When  any  such  of.'ieer  has  reasonable  ground  to  be- 
lieve t^iat  any  vehicle  upon  a  highway  has  been  abandoned." 

Respectfully  submitted, 

CITY  ATTGHKeT 

To:  Chief  Administrative  Offieaw1 


EIF 


^y£ 


September  20,  1946 


SUBJECT  I      LBOAL  AUTUOHITY  OF  THu  Gi*Y  Am-   J    *TY  OF  SAN  FBAHCI3C0 
TO  ALLUV  ATTKlHUiCS  OF  ITS  OFFICE  *Hi>  EMPLOYEES  AT 
OBBSAIN  TETERAW'S  CONVENTIONS  WITHOUT  LOSS  OF  PAY. 


This  office  is  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows  t 

"It  Is  the  respectful  request  of  the  Judiciary  Committee 
of  the  Board  of  Supervisors  tbAt  you  furnish  it  with 
your  written  opinion  as  to  the  legality  of  Bill  No. 
4525,  which  is  under  consideration  by  said  Committee 
and  wMoh  proposes  to  authorise  attendance  of  City  and 
County  officers  and  employees  at  certain  veteran's  con- 
ventions, without  loss  of  pay** 

2  P  I  HI  01 

Section  150  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  as  follows t 

"All  personal  services  shall  be  paid  by  warrants  on  the 
basis  of  a  claim,  bill,  timeroll  or  payroll  approved  by 
the  head  of  the  department  or  office  employing  such 
service*"  ««*  "The  controller  shall  not  approve  and 
the  treasurer  shall  not  pay  any  claim  for  personal  ser- 
vices, or  pay  check  or  warrant  for  salary,  wagee,  or 
compensation  unless  the  saws  shall  have  been  approved 
by  the  said  secretary."  see  "Ho  officer  or  employee 
•hall  be  paid  for  a  greater  ti-so  than  that  covered  by 
his  actual  service." 

Section  161  makes  the  following  provision  with  respect  to 
vacations  i 

"  <kh»  Every  person  employed  in  the  city  and  county  ser- 
vice shall,  after  one  year's  service,  be  allowed  a 
vacation  with  ray  of  two  calendar  weeks,  annually,  as 
long  as  he  continues  in  his  employment." 

Section  165  provides  for  leaves  of  absences  and  sick  leave 
but  this  seotlon  makes  no  provision  whatsoever  for  the  payment  of 
salaries  while  officers  or  employees  of  the  City  and  County  of  San 


Fran ola co  absent  themes! vos  from  work  for  the  purpose   ol'  attending 
veteran's  conventions. 

You  are  therefor  advised  that  the  Charter  of  the  City  and 
County  of  San  Franelsoo  does  not  permit  the  payment  of  salaries  of 
effieers  and  employees  while  attending  veteran's  conventions* 

Respectfully  submitted, 
CITY  ATttXUfEX. 


Tot     Board  of  Supervisors 


UBivjak 


3W? 


September  85,  1946 

ausjihCit    varsRJLw*  priority  ix  construction  of  homes. 
IhMmm 

XtMF  request*  dated  August  80,  lt>4b,  as  follows 

"The  Judiciary  Commit toe  ma  under  consideration 
a  proposal  of  Supervisor  MaePhee  which,  If  adopt- 
ed, will  provide  tuat,  lor  a  designated  period  of 
tine,  permits  Issued  by  the  City  and  County  of  Sen 
Francis oo  for  the  construction  of  homes  may  be 
Issued  only  upon  certification  of  veterans'  priority 
and  approval  by  the  Civilian  Production  Administra- 
tion** 

has  been  received* 

it  is  not  altogether  clear  just  what  role  the  approval  of  the 
Civilian  Production  Administration  is  intended  to  play  and  will  not 
be  commented  upon* 

In  spite  of  extensive  research  no  decisions  have  been  found  that 
are  at  all  In  point*  However*  the  following  general  principles  are 
applicable. 

1)  Municipalities  may  regulate  the  Issuance  of  building 
permits  for  construction  of  dwelling  houses* 

2)  f  regulation  stems  from  the  police  power* 
which  proteots  the  safety,  morals,  health  or  general  welfare  of  the 

public* 

3)  Any  regulations  must  have  a  reasonable  relation  to  pro- 
tecting the  safety*  morals*  health  or  welfare  of  the  public*  Thus* 
their  soope  is  usually  11  1  ted  to  requirements  as  to  the  manner  of  con- 
struction varying  with  the  type  of  building  contemplated.  The  use  sat 
occupanoy  and  peraissable  types  of  buildings  In  a  given  area  are  govern- 
ed by  sonlng  ordinances. 

4)  If  the  regulations  do  not  roeet  such  teat*  then  they  ar- 
bitrarily Interfere  with  the  rloht  to  enjoy  the  use  of  orlvate  property, 
and  thus  violate  the  due  process  clause  of  the  14th  Amendment  to  the 
Federal  Constitution* 

It  is  believed  that  the  proposed  restriction  on  the  issuance  of 
building  permits  to  those  who  certify  that  veterans  will  have  a  priority 
in  occupanoy  violates  the  due  process  clause*  The  restriction  does  not 
have  a  reasonable  relation  to  the  police  power,  since  it  does  not  in  any 


■amor  regulate  the  method  of  c-xistruotion*  but  Instead  attempts  to 
confer  a  benefit  on  a  favored  class,  by  forcing  all  applicants  for 
permit b  to  construct  homes  to  allow  veterans  to  have  a  priority  In 
oooupanoy.  This  goes  beyond  the  bounds  of  regulation  of  oonatruo- 

rotectloc  of  tba  and  under  the  guise  of  the 
police  power  proposes  to  regulate  the  use  of  private  property  by 
Halting  the  class  who  oan  use  the  property,  Sine*  the  right  to 
use  private  property  in  a  proper  manner  is  a  property  right,  any 
interference  with  such  use  by  an  extension  of  the  polios  power  as 
proposed  here  would  probably  be  held  to  be  violative  of  the  14th 
Amendment* 

There  is  also  doubt  as  to  the  reasonableness  of  the  classifica- 
tion of  veterans  under  the  proposed  ordinance*  If  the  elasslfl cation 
were  held  unreasonable,  then  the  proposal  would  be  discriminatory  and 
tijerefore  unconstitutional.  It  is  realised  that  good  arguments  pro 
and  eon  oan  be  made*  It  should  be  observed*  however*  that  most  pre* 
ferenoes  extended  to  veterans  by  various  legislation  relate  to  tax 
benefits*  bounties*  civil  servioe  appointments  and  the  like*  Hot  only 
does  the  proposal  go  far  afield  fro;i  the  above*  but  in  adt4ition  all  of 
then  confer  a  benefit  dlrootly  from  the  government  to  the  veteran,  while 
here  the  municipality  is  at  tear:  tine,  through  its  police  power,  to  ooeroe 
third  persons  to  confer  a  benefit  on  veterans* 

It  is  therefore  the  opinion  of  this  office  that  the  proposal  is 

unconstitutional. 

Respectfully  submitted* 


citjc  AiTOfuaer* 


Toi     Board  of  Supervisors 


av- 


-8- 
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Sept  amber  25 ,   1946 

subvert    fir*  mmamtsm,  Mon-a* ifqrmbd  MttB&ts  or 

Dear  siri 

This  office  Is  In  rooelpt  of  your  request  for  en  opinion  as 
foil  w* I 

*0n  August  13th  you  rondo red  an  opinion  to  the  Pollee 
Ooraniesion  on  the  subject  -  a  Police  Department ,  Olorieal 
Staff ,  Member  of",   5,n  which  you  held  that  the  action  of 
the  Police  Commission  in  approving  the  dismissal  of  a 
clerical  employee  of  the  Police  Department  was  "legal 
and  within  their  Jurisdiction"  • 

*tte  assume  that  your  opinion  determines  that  dismissal 
and  dlsol  -'Unary     vooodures  affecting  non-uniformed 
employees  of  the  Pullco  Department  are  governed  by 
section  Iff  of  toe  e<iarter,  rather  than  section  154  of 
the  oharter,  and  that  such  employees  do  not  have  the 
right  of  appeal  to  the  Civil  Service  Ooukiiissioa.  as  pro- 
vided in  section  li>4  of  the  charter*     We  further  assume 
t.At  your  opinion  would  tsjJW  similar  situations  affect- 
ing non-uniformed  employees  of  the  rire  Debasement* 

"Will  you  kindly  advise  us  if  we  are  correct  in  our  under* 
■tending  of  voir  August   15th  opinion  as  stated  herein*" 

tlllill 

Our  Opinion  Mo*  5854,  dated  August  15,  1946,  with  respect  to 
the  subject  "Police  Departncr.t,  Clerical  Staff,  Member  of",  would  be 
as  equally  applicable  to  nc&i-unliormftd  members  of  the  Fire  Department* 

Under  Scot ion  156  of  the  Charter,  members  of  the  Fire  or  Police 
Department  would  not  have  the  ri/rht  of  appeal  to  the  Civil  Service 
Commission  in  actions  taken  by  their  respective  commissions  as  is  pro- 
vided for  other  city  employees  under  Section  154*     All  dismissals  and 
disciplinary  procedure  affecting  rmmbers  of  th*  Nil—  *r>d  Fire  Depart- 
mens  would  be  governed  solely  by  the  provisions  of  Section  155  of  the 
Charter* 

lospeotfully  submitted, 

orre  atcojub* 

Tot     Civil  Service  Commissi on 

Mast 


3faf 


September  Wf,   1946 

VERDIHG  STAIil'  AT  L109IA  HONDA  STATI      . 

•ntle  ten : 

I  aa  In  receipt  of  your  request  for  an  opinion  as  to  the  power  of 
:.Hc  tilities  Commission  to  execute  en  agreement  by  wnich  the  onera- 
tlon  of  e  vendtn  ,  ata  i  ,   tder  the  apor.aorahin  of  the  state  I  eoartj»ent  of 

ration,  hireau  of  Vocational  Rehabilitation,  will  be  orovlded  Tor,  to 
be  located  at  a  desi  nated  nortion  of  Lacuna  o;:ia  stutio;.   the  atand  will 
be  ooorated  by  a  blind  person*  Apparently,  no  provision  la  to  be  wade  for 
rental.   It  lease  la  sought  and  all  that  la  asked  for  la  a  or  rnit, 

S  communication  to  you  from  the  State  I  eoartnent  of  .  d  ;cation, 
Dureau  of  Vocationrl      llitation,  refera  to  their  authorisation  by  a 
recent  statute  of  o  to  adjoin  ister  an  act  deal  -nated  to  pro- 

vide locations  for  wading  stands  In  State  and  Municipal  build  in.-s  to  be 
operated  by  blind  persons,  *ve  find  this  statute  sot  out  aa  Chapter  G24  in 
the  Statutea  of  1345  (p.  10o3), 

|  |  I   0  N 

The  ublic  'tilities  Commission  lias  Hal  power,  should  it  aee  fl 
to  do  so,  to  iaaue  a  permit  i'or  i       >cae  to  the  applicant  sponsored 
by  the  Bureau  of  Vocational        'tat ion •  V;.e  statute  doea  not  atto 
to  stake  mandatory  trie  issuance  of  such  pemait  but  per  or" 

denial  of  the  sa-se  in  the  exercise  of  the  discretion  of  the  appropriate 
board  or  body  in  the  .municipality.  That  body  In  this  instance  is  the 

-ilities  Coataission,  Tor  we  -      La  ;x>ovision  in  Section  6  of 
the  Statute: 

OOJS4HMMM 

"The  person,  ^overnin-  board  or  legislative  body  having  the 
care.  m&       ,  control  of  t  c  huilt inn  in  which  a  vending 
stand  ia  operated  under  the  provisiona  of  thla  act  a "all  have  the 
rl.^ht  to  approve,  cUsapprove  or  withdraw  approval  of  the  person 
operating  or  who  shall  operate  such  stand,*  ('.m'jisis  ours) 

ler 

Section  l.:l  ■     t  o  c  arteroi     .    <■      '.tj  and 

of  tian  so, 

Ml*   tilities  Consalssion  is  In  management  and  control  of  the  La,- ma 
Bonda  Station         as  a  portion  of  the  operative  property  of  the 
clpal  Railway,   It  thorefore  Is  the  board  having  "the  care,  custody  and 
sontrol  of  t*ie  building"  in  which  the  proposed  vending  stand  is  to  be 
located  Msl  is  the  body  authorised  to  issue  a  permit  under  the  terms  of 
ore~oIn,  statute. 

Wo  note  in  the  file  the  surest  ion  of  Mr«  Scott  that  a  restriction 
bo  made  against  the  sale  of  bottled  oods,  to  obviate  additional  Janitorial 
k  and  the  danger  or  injury  through  broken  lass.  This  reatriction  can 
provided  for  tnrou<::h  Section  5  of  the  statute,  which  reads: 

"A  vendin-  sta: d  operated  under  the  provisions  of  this  act  shall  bo 
used  solely  for  the  venr.in;  of  newspspers,  periodicals,  candies, 
chewin;.  gtss*  tobaccc  st  cards  and  such  other 


n 


articles  as  jay  be  approved  by  the  bureau"  (tie  ureau 
of  Vooatio   .     .  Llltatlon)  "and  by  tbe  person  ,   overn- 

board  or  legislative  body  Iiavl       care,  custody 
aic  co.iLrol  of  the  .  uliain  ,  In  v.       ch  stand  Is  operated .' 


''es  *eet  fully  subjaitted, 


cms  moiRusx 


Tot    !*ubllc  Utilities  Cotaalssion 
Manager  of  utilities 


September  30,  1946 


SUBJECT  I      SALE  OP  NEWSPAPERS   ON   PUBLIC  STREETS,    REGULATION  OP. 

Dear  Sir: 

Your  request  of  September  26,  1946,  as  follow* 

"At  a  session  of  the  Grand  Jury  held  last  Monday  evening 
a  request  was  made  to  have  the  City  Attorney's  office  send  an 
opinion  In  writing  relative  to  selling  of  newspapers,   etc,   in 
the  middle  of  streets  and  boulevards  in  the  City  and  County  of 
San  Francisco," 

has  been  received, 

OPINION 

Generally  speaking,  no  private  person  is  authorized  to  use  the 
public  streets  lor  the  conduct  of  a  private  business.   It  is  generally 
held  that  such  use  of  the  streets  is  subject  to  regulation  by  the  muni- 
cipality. Broadly  speaking,  it  may  be  said  that  such  use  of  publie 
streets,  especially  if  it  tends  to  obstruct  the  free  use  txiereof,  is  a 
public  nuisance,  and  by  virtue  of  Penal  Code  §370  a  person  so  using  tiie 
streets  is  subject  to  possible  arrest. 

Thus  It  would  seem  that  tinder  oertain  circumstances  the  use  of  the 
public  streets  by  news  vendors  for  the  sale  of  papers  could  be  classi- 
fied a  public  nuisance,  especially  if  their  conduct  of  business  tends 
to  Impede  the  free  flow  of  traffic. 

However,  if  the  thought  of  the  Grand  Jury  is  to  remedy  a  specific 
situation,  as  was  indicated  at  a  recent  meeting  of  your  body  attended 
by  a  representative  of  this  oiTice,  then  it  is  suggested  that  an  ordi- 
nance be  enacted  to  meet  the  precise  problem*  Such  an  ordinance,  if 
it  makes  reasonable  restrictions  on  the  sale  of  newspapers  on  the  streets 
would  not  violate  the  constitutional  guaranty  of  freedom  of  the  press. 
It  would  be  practical  to  limit  the  restrictions  to  a  particular  oircum- 
stance,  area,  or  practice  that  rairht  need  correction.   On  the  other  hand, 
If  broad  and  general  legislative  enactments  were  sought,  it  would  be  nec- 
essary to  make  the  language  of  the  ordinance  equally  broad,  with  the 
possible  result  that  hardships  would  be  inflicted  where  no  traffio  pro- 
blem exists  and  thus  going  beyond  the  condition  sought  to  be  remedied 
by  the  Grand  Jury. 

In  summary,  there  is  no  law  or  ordinance  which  preoisely  prohibits 
sellin  -  newspapers  in  the  middle  of  the  streets,  however,  such  a  practic 
especially  if  it  tends  to  impede  the  free  flow  of  traffic  is  probably  a 
public  nuisance,  and  under  the  general  police  power  can  be  regulated. 


,  ^^  -.„.«.  nt*  of  such  power,  it  It  rosoootfully 

?£ft£*  SSflXto^ttttod  of  •ohiovtog  tho  purpoee  of 
your  oo4r* 

loopoot  fully  submit  tod, 


01  ty  Attoraoy» 


T0'     01t?doS*0ojnty  of  aoa  Fronolooo 


September  30,  1946 
SUBJECT,      ™SI<^RIGirrS   OF   UR8.   DKI3C0LL  UHDtfK  SECTION  35.5  OF  THE 
Gentlemen* 

opinio^aVf Jn^°Wledfie  re°elpt   °£  y°Ur  rS00nt   *°^***  *»  m 

"A  question  has  been  raised  as  to  the  correct  amount  of  the  oen- 
?q2S  t?  ll±0l\  Cat;ert?e  C-  ^iscoll  was  entitled  from  Jul?  lT 
1343  to  December  31,   1946,  both  inclusive,   as  the  widow  of  John 
J.  texaooll ,  who  died  on  July  26,   1927  ae'the  result  of  Jnlur^ 
received  in  the  performance  of  the  duties  of  a  policeman  in fhe 

Mi^1.!V°Uie  ^P6^^.     m  connection  with  the  case  the 
following  statements  are  submitted: 

"1  -  As  stated  above,   John  J.  Drisooll,  polioo  officer     died 
on  June  26,   1927  as  the  result  of'i^jur?  rfoeived'in* 
performance  of  duty.     Catherine  C.  Drisooll/his  wife 
was  grantea  a  pension  of  one-half  of  the  salary  attached 


"ftSJ^  tho  *"lary  attached  to  t*je  rank  of  patrolman  was 
>.00.00  per  month,  regardless   of  the  amount  of  service 
rendered.     Mr.  Drlscoli,  however,  was  in  his  fourth  year 

to  Jra.  Drlscoll  was  $100.00  per  month  and  she   continued 
to  receive  t.iat  amount  through  June  30,  1942, 

"3  -  On  July  1,   1943,  a  charter  amendment  became  effective,  aa 
Motion  35.5  of  the  Quarter,   establishing  a  new  eall?y 
S5^ai°S  *?*  rank  £  pa"roL;^n'  the  »«&le  starting  at 
?     **'??  ?!f  Jiv>  TJUe  f lrst  y«ar  OJL*  «orvije,   and  increasing 
to  ¥w^o.00  for  the  seventh  and  subsequent  years   of  service. 
Ibt  salary  ottaoaed  to  the  rank  for  tM  fourth  year  of 
aervice,  was  $210.00  per  month.  y 

"4  -  On  the  basis   of  section  166   (c)   of  the  oharter.   that  the 
pension  shall  be  equal  to  one-hall'   of  the  salary  attached 
to  too  rank  hold  by  the  deceased  at  the  ti  *,  oFthe  injury, 
*?n*  ^l8con,a  Pension  was   increased  on  July  1,   1943,to 
$105.00  per  month,   that  being   one-half   ef  the  ealarr  at- 
tached to  the  rank  of  patrolman  in  the  fourth  vear  of 
service.  * 

"5  "  ^/J?1*  n?W  *»*  baen  fll«d  °7  John  J.  Drisooll  in  behalf 
of  Ma  mother,   Uatnerine  C.   Drisooll,   for  an  additional 
$7.50  p«r  month  for  the  jo  riod  fro  i  Julv  1,   1943  to 


December  51,   1045,  based  on  his  belief  that  the   pension 
should  have  been  increased  to  #112 • 60  per  month,  which 
was  the  salary  attached  to  the  rank  of  patrolman  in  the 
seventh  and  subsequent  years*     A  copy  of  Ur.  Driscoll'a 
letter  of  August  10,  ltieo,  giving  the  reasons  for  his 
belief,  is  enclosed. 

"You  are  requested  to  advise  the  Retirement  Board  whether  Mrs. 
Drlscoll's  pension  should  have  been  $112.50  per  month,  or 
#106.00  per  month  for  the  period  stated." 

OPINION 

In  view  of  the  fact  that  John  J.  Driacoll  was  in  his  fourth  Tfar 
of  ear vice  at  the  time  of  his  death,  it  la  my  opinion  twat  the  Refclre- 
ment  Board  properly  increased  Mrs.  Drlscoll's  pension  to  *>105.00  per 
month  upon  section  35.5  becoming  effective  in  1943  ~  this   sum  of 
♦105.00  per  month  being  one-half  of  the  salary  attached  to  the  rank 
of  patrolman  in  the  fourth  year  of  service.     Mrs.  Driscoll  was  not 
entitled  to  reoelve  a  pension  of  £112.50  per  month,  as  she  requested, 
as  this  sum  would  only  be  payable  to  widows  of  patrolmen  who  had  served 
aeven  or  more  years  in  the  polioe  department. 

You  are  therefore  advised  that  Mrs.  Drlscoll's  pension  was  pro- 
perly set  at  $105.00  per  month  for  the  period  lierein  involved. 

Respectfully  submitted, 
City  Attorney. 


To:     Retirement   Board 


ii^.-* 
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iisx, 


October   1,    1946 

SUBJECT:      USE    OP  AUDITORIUM  CONTRARY  TO  PROVISIONS    OF  BUILDING 
CODE. 

Dear  Sir a: 

I  have   your  letter  wherein  you  ask  me    If   It  will  be   permissible 
to  use  the   Municipal  Auditorium  under  conditions  which  are   contrary 
to  the   provisions   of  the   Building  Code   of  the  City  and  County  of 
San  Francisco. 

OPINION 

The  regulations  regarding  the  use  of  halls  and  other  places  of 
public  assemblage  are  found  in  oection  640,  Article  18  of  the 
Building  Code  of  the  City  and  County  of  San  Francisco.   This  par- 
ticular section  and  the  other  sections  of  the  Building  Code  In 
connection  therewith  refer  In  no  way  to  the  Municipal  Auditorium. 
As  a  matter  of  fact  the  iuunicipal  Auditorium  did  not  come  into 
existence  until  long  after  the  Building  Code  was  adopted.   It  is 
not  constructed  at  all  in  compliance  with  the  regulations  provided 
for  halls  or  other  pu&lic  places  of  assemblage  aa  set  forth  in  the 
Building  Code. 

Your  attention  is  directed  to  the  case  of  Kubach  v.  McGulre 
reported  in  199  Cal.  at  page  215.   In  this  c^se  the  supreme  Court 
held  that  the  State  and  its  agencies  are  not  bound  by  general  words 
limiting  the  rights  and  interests  of  its  citizens  unless  such 
public  ordinance  be  included  within  the  limitations  expressly  or 
by  necessary  implication.  ^  careful  reading  of  the  article  on 
halls  and  the  use  thereof  in  the  City  and  County  of  San  Francisco 
does  not  show  any  indication  that  the  City  3hould  be  bound  by  its 
own  laws.   In  fact  if  such  was  the  intention  something  undoubtedly 
would  have  been  placed  in  the  legislation  which  would  bring  the 
auditorium  under  the  regulations  provided  for  In  the  ordinance. 
This  has  not  been  done.   Therefore,  I  am  of  the  opinion  that  the 
case  of  Kubach  v.  ucGuiro,  above  referred  to,  is  binding  in  the 
premise  s7   The  pertinent  language  of  the  Supreme  Court  Is  found 
on  page  217  of  the  opinion  and  reads  as  follows: 

"Being  an  enactment  in  the  exercise  of  the  law-making 
power  of  the  state  it  is  subject  to  the  recognized  rales  of 
statutory  construction.   In  the  interpretation  of  a  legis- 
lative enactment  it  Is  the  general  rule  that  the  state  and 
its  agencies  are  not  bound  by  general  words  limiting  the 
rights  and  interests  of  Its  citizens  unless  such  public  author- 
ities be  included  within  the  limitation  expressly  or  by  neces- 
sary Implication.'1 


.;2 

This  case  has  been  before  the  public  courts  uany  tines  and 
your  attention  Is  directed  to  La,;esa  v.  irr Ligation  District 

•-•ted  in  216  Cal.  at  page  73c~   ..uoUn  ■  fro*  -  • 
decision,  as  follows: 

"The  rule  of  law  that  the  state  may  not  be  thus 
precluded  without  specific  provisions  to  that  effect  la 
well  established.   (Kubach  Co.  v.  i^;dre.  103  Cal.  215)M 

rtf  t  Y°f  «\ttentlon  is  &*<>  directed  to  City  of  lnf;levood  v.  County 
of  Los  A  -,;-,eles  reported  in  23  7  Cal.  at  T»..yooJ.  She  ^re'g  OoJt 
held  on  ar-e  707  of  the  opinion,  as  follows: 

"It  is  well  sottled  that  the  state  and  its  subordinate 
agencies,  Inoludi      icipal  corporations,  are  not  bound 
by  general  words  used  in  a  statute.  T      B trine  was  s  k- 
vres.l.  approved by  this  court  in  a  rece  *  decision,  wherein 
tie  q  ostion,  and  tho  authorities  applicable  thereto,  were 

2T5S  SixT£Sf>r*  consldored-  <** J-  '■*»««*  ^  ^ 

Ar  «»IK/ie?>i'   t^e8e   cases   J  ■»  °r   the  opinion  that   the   provisions 
?Ln  of^wert  It  %?gl  18  f  »  ara  ™*  a  determine. 

Very  truly  yours, 


CITY"  ATTOi: 


To:  Real   -state   Department 

:         Lei     -.-linistrative 
Officer 


\ 


s-% 


October   1,    1946, 


r.CT:      SI  JNDER  RETIREMMI  fXSTKM     >P  MILITARY  fli  MR. 

JOR.      .  (1917-1919;    CI  C    HIECTIOB  WITH  SECTION 

16G.  HE  CiiAK'. 


tfentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  en  opinion 
as  follows  I 

"A  question  has  arisen  us  to  the  status  under  the  Ketire- 
i.ent  L ^ stem  of  certain  military  servioe  of  a  member  of  the   e- 
tirement  System  under  section  168.1  of  the  charter.   Tne  fol- 
lowing statements  are  submitted  in  connection  with  the  matter: 

"1  -  John  T>.  Roche,  the  member  In  question,  was  first  em- 
ployed by  the  City  and  County  of  San  Francisco  in 
October,  1917,  as  a  conductor  for  the  unicipal  Rail- 
way,  lie  wae  on  leave  of  absence  while  in  military 
service  from  December  1917  to  ay,  191  . 

'2  -  Mr.  Koche  left  his  position  as  a  conductor  and  entered 
the  employment  of  the  City  and  County  as  a  policeman 
on  ,iay  7,  1923.   In  this  capacity  he  did  not  receive 
credit  for  time  served  by  him  as  a  conductor. 

"3  -  In  1935,  and  under  section  166  of  the  charter,  then  ap- 
plicable to  him,  he  elected  to  be  a  member  of  the  Re- 
tirement System  under  section  168  of  the  charter,  in 
which  capacity  he  would  receive  credit  for  the  time 
served  in  the  -unicipal  hallway  as  prior  service. 

"4  -  On  July  1,  1945,  Sir.  Roche  became  a  member  of  the  Re- 
tirement System  under  section  168.1  of  the  charter, 
establishing  a  new  retirement  status  for  members  of  the 

lice  Depart,  en t.   L-.uodivlaion  (H)  of  this  section  sets 
forth  the  ti«»e  which  may  be  credited  under  the  Retire- 
ment System  to  members  under  section  1C8.1.   Item  3  of 
that  subd  vision  provides  that,  as  far  as  nr.  Roche  is 
concerned,  the  Municipal  Railway  service  may  be  credited 
only  for  the  purpose  of  determining  qualification  for 
retirement  for  ordinary  disability.   Item  4  of  the  sub- 
division, in  effect,  gives  credit  for  time  during  which 
members  under  section  168.1  were  absent  in  military  ser- 
vice, for  service  set  forth  in  items  1,  2  and  3  of  the 
subdivision. 


lows  : 
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"The  question  at  1  sue  la  whether  the  time  covered  by 
military  service  of  i.  Rv«h*j  ..a...ly,  frou.  December,  1917, 
to  Way,  1919,  la  to  be  credited  to  him  u..6*.r   item  4,  .  uocil- 
vision  (ii)  of  section  1C6.1,  remembering  that  the  time  falla 
within  the  period  during  which  he  was  employed  by  the  unlc- 
ipal  railway. 

"Xju  are  requested  to  advise  the  hetlreraent  board  in  the 
Biatter." 

Subdivision  (a)   of  section  168.1  of  the  charter  provides  as  fol- 

"(H)   The  following  time  shall  be  included  in  the 
computation  of  the  service  to  be  credited  to  a  member 
of  the  department  for  the  purpose  of  determining  whether 
such  member  qualifies  for  retirement: 

"(1)    i'ime  during  and  for  which  said  member  la  en- 
title^ to  receive  compenaation  because  of  services  as  a 
member  of  the  i  ire  or  police  department; 

M(2)   MM  during  which  said  member  served  and  re- 
ceived compensation  as  a  jail  matron  in  the  office  of  the 
sheriff: 

"(3)    olely  for  the  purpose  of  determining  qualifi- 
cation for  retirement  under  subsection  (C)  for  disability 
not  resulting  from  injury  received  in,  or  illness  caused  by 
performance  of  dut  ,  time  during  which  said  member  served 
and  received  compensation  in  any  other  status  requisite  for 
membership  in  the  retirement  system; 

"(4)   Time  during  which  said  member,  while  absent  from 
a  status  induced  in  paragraphs  (1),  (2)   or  (5)  next  preced- 
ing, by  reason  of  service  in  the  armed  forces  of  the  united 
states  of  America,  or  by  reason  of  any  other  service  included 
in  section  161  of  the  c  arter,  during  any  war  In  which  t  e 
United  States  waa  or  shall  be  engaged  or  during  other  national 
emergency." 

It  would  appear  that  the  only  provision  under  which  Mr.  i.ocne'a 
services  wit,  the  .unicipal  hallway  could  be  con3idered  is  under  sub- 
section (3)  thereof;  and  under  this  subsection  (3)  -  urh  orior  service 


#3 


could  only  to©  considered  In  determining  qualification  for  retire- 
ment for  ordinary  disaolllty. 

Su. section  (4)  hereof  allows  credit  for  service  in  the  armed 
forces  of  tna  United  States  for  retirement  purposes,  but  only  in 
thosa  instances  where,  during  one's  military  service,  one  is  absent 
from  a  status  as  referred  to  in  subsections  1,  9  «»nd  3. 

iience,  nere,  consideration  coulw  onlj        :j  Lo   r«   o< e's 
military  service  from  i ecember  1917  to  .iay  1^19  (whicn  was  during  tne 
period  of  his  employment  with  tne  .unicipal  Railway)  la  determii 
his  qualification  for  ordinary  disability  and  for  no  other  purpose  - 
this,  in  view  of  the  fact  that  the  only  su.,uivision  that  could  lave 
any  possible  concern  to  r.  Koche  ueing  au  division  (3)  *hlch  deals 
with  qualifications  for  ordinary  disability. 

You  are  thus  advised  in  connection  with  your  inquiry  pre  «nted. 

Respectfully  submitted, 


CITY  k\ 


;o:         etirement   uoard. 

■I 


October  1,  1946 

SUBJECT  I   DEFINITION  OP  THHK       Kt* 

Gentlemen: 

This  will  acknowledge  your  request  for  on  opinion  as  follows: 

"On  Monday,  September  23,   1946,  there  appeared  on 
the  calendar  of  matters  for  the  Board  of  Supervisors  a 
recommendation  of  the  Committoe  on  Public  Buildings  for 
the  enactment  of  Bill  4297,   copy  of  which  Is  attached 
hereto-  proposing  to  amend  Section  5,  Article  1,  Chapter 
II   (City  Planning  Code)  to  porralt  of  the  establishment 
In  commercial  districts  of  laundries  for  hand  Ironing, 
where  not  more  than  five  persons  were  employed, 

"This  matter  was  postponed  for  consideration  by  the 
Board  at  its  meeting  on  Monday,   October  7th  and  In 
the  interim  the  Clerk  was  directed  to  request  that  the 
City  Attorney  furnish  the  Board  with  a  definition  of  the 
term  "laundry", 

"It  will  be  appreciated  if  wo  may  have  your  response 
to  this  request  in  time  for  consideration  by  the   Board 
at  its  meeting  on  Monday,   October  7th," 

OPOION 

Your  request  does  not  indicate  the  purpose  for  which  a  definition 
of  the  term  "laundry"  Is  desired,  but  presumably  the  purpose  is  to 
ascertain  the  scope  of  the  term  "laundry"  as  used  in  the  City  Planning 
Code,  You  are  advised  that  It  is  within  the  discretion  of  the  board 
of  supervisors  in  the  enactment  of  legislation  of  this  kind  to  speci- 
fically define  the  term  for  the  particular  purpose  desired,  (>eo 

ectlon  354  of  the  Health  Codo  covering  the  establishment  and  Maintenance 
of  public  laundries  where  the  board  of  supervisors  has  specifically 
defined  a  public  laundry  as  a  place  "where  clothes  or  other  articles 
are  cleansed,  Ironed,  washed,  starohed,  marked  or  aortod  for  hire  or 
profit",)  In  the  absence  of  any  such  definition  by  the  board  of  supervl  or 
in  the  City  Planning  ^ode  of  tho  term  "laundry",  I  do  not  believe  it 
to  be  Y/ithin  tho  province  of  the  Jlty  Attorney  to  attempt  a  comprehensive 
definition  of  the  term  "laundry"  to  describe  all  possible  situations 
which  may  be  covered  by  the  term. 

Your  attention  Is  directed  to  my  opinion  of  August  30,  1046  cover- 
ing coin-in-slot  launderette  wherein  It  was  stated  in  connection  with  the 
word  "laundry"  as  used  in  the  City  Planning  Code: 


tt«sH}  Under  the  Planning  God©  'Intrust rial1  operations, 
such  as  the  conducting  of  publio  'laundries*,  are 
prohibited  from  being  carried  on  in  a  'commercial* 
or  business  district,   .hlle  the  term  'laundry'  is 
not  there  defined,  it  clearly  contemplates  'publio 
laundries',  where  the  public  is  Invited  to  deliver 
soiled  clothes  to  be  publicly  washed  in  the  process 
ordinarily  employed  to  render  soiled  clothes  of  the 
public  suitable  for  future  uso,  and  which  involves 
the  use  of  soma,  or  all,  of  the  following  items:  A 
large  piece  of  machinery,  chemicals,  large  vats, 
ohimney  or  boiler  flues,  and  wagons  or  trucks  for 
the  disposition  or  removing  of  bundles  of  clothing." 

You  are  also  advised  that  the  board  of  supervisors  has  the  power 
to  adopt  a  reasonable  definition  of  the  term  "laundry"  to  cover  any 
operations  intended  to  be  permitted  or  restricted. 

Respectfully  submitted, 


CITY  ATTORNEY 


To tDoard  of  Supervisors 
MM 


• 


October  4,  1946 
SUBJECT!   NO  FEE  MAY  BE  CHARGED  FOR  ON  REQUIRED  LICENSE  FOR  NURSERIES. 
Dear  Sir: 

ThiB  will  acknowledge  receipt  of  your  request  for  an  opinion  as 
follows  J 

"This  acknowledges  your  letter  of  i.'ay  1,  1946,  holding  that 
no  Inspection  fees  may  be  charged  for  the  inspection  work 
required  for  issuance  of  intercounty  nursery  stock  certifi- 
cates. 

''..ay  I  inquire  further  if  by  ordinance  nurseries  in  the  city 
and  county  may  be  licensed  and  license  fees  prescribed  that 
will  be  sufficient  to  cover  the  costs  of  a  nursery  inspec- 
tion service." 

OPINION 

The  letter  written  to  you  on  Liay  1,  1946,  and  to  which  you  refer 
in  the  above  request,  answered  your  then  qairy  as  follows: 

"I  wish  to  acknowledge  receipt  of  your  letter  of  April  2G, 
1946,  inquiring  whether  inspection  fees  may  be  charged  to 
j  pay  the  cost  of  the  inspection  work  required  in  order  for 

the  County  Agricultural  Commissioner  to  issue  intercounty 
nursery  stock  certificates  In  accox-uaace  with  section  lCo.55 
of  the  Agricultural  Code  of  California. 

"Section  132  of  the  Agricultural  Coda,  to  which  you  refer, 
contains  a  proviso  limiting  the  classes  of  c ertifl cates  as 
to  which  the  board  of  supervisors  may  establish  a  schedule 
of  fees.   The  limitation  is  that  no  fee  shall  be  char  cd  for 
certification  required  by  any  law,  regulation  or  requirement 
of  the  United  States  or  of  the  State  of  California  or  by  any 
ordinance,  regulation  or  requirement  of  any  county  of  this 
state . 

"An  intercounty  nursery  stock  certificate  ia  a  certificate 
required  U»y  a  law  of  this  state.  Section  1U3  of  the  Agricul- 
tural Code  provides,  in  part,  as  follows: 

" '  Shipping  re  rial  t  or  Intercounty  nursery  stock  certifi- 
cate on  shipment  from  one  "county  to  another.   It  is  un- 
lawful to  sell,  deliver,  or  transport  any  nursery  stock 
from  one  county  to  another  county  within  the  State  with- 
out having  affixed  thereto  in  a  conspicuous  place  a 
shipping  pa  I'm  it  Issued  by  the  Commissioner  having  juris- 
diction in  the  county  of  origin,  warning  that  inspection 
at  destination  is  required,  or  in  lieu  of  such  shipping 
permit  a  valid  inter-county  nursery  stock  certificate 
issued  by  the  commissioner  of  the  county  of  origin.' 


♦ 
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"By  this  provision  the  state  law  requires  the  use  in  shipping 
from  one  county  to  another  of  either  a  shipping  permit  or  an 
intercounty  nursery  stock  certificate.   The  certificate  is 
therefore  one  alternately  required  by  the  law  and  as  to  fees 
comes  within  the  prohibition  of  the  proviso  quoted  from 
section  102. 

"It  is  therefore  my  opinion  that  no  inspection  fees  may  be 
charged  for  the  inspection  work  required  for  such  a  certificate." 

You  now  seek  to  ascertain  whether  by  ordinance  licensing  nur- 
series, a  fee  may  be  prescribed  in  an  amount  sufficient  to  cover  the 
cost  of  a  nursery  inspection  service. 

Section  102  of  the  Agricultural  Code  prohibits  any  such  charge 
being  made,  when  it  provides  in  part  as  follows: 

" -::-::■::-  provided  that  no  fee  shall  be  charged  for  certification 
required  in  any  law,  regulation  or  requirement  of  the  United 
States  or  of  this  State  or  by  any  ordinance,  re  relation  or 
requirement  of  an  y  county  oi  this  state." 

You  are  therefore  advised  that,  under  section  1  02  of  the  Agricul- 
tural Code,  in  any  ordinance  regulating  nurseries  no  fee  may  be  chargec 
for  any  certification  required  for  nurseries.   This,  of  coarse,  means 
that  no  license  fee  may  be  exacted  in  such  case. 

Respectfully  submitted, 


CITY  ATTORNEY 


EM 

To:  Chief  Administrative  Officer 


2 


HL 


obor  8,  '  ■  . 

SUB*: 

Gentlemen: 

3  office  lo  In  receipt  of  your  request  for  an  opinion 


as  follows 


"Paragraph  13  of  the  till  of  Alfred  Puhrman, 
deceased,  reads  as  follows: 

•All  the  rest  and  residue  of  my  estate  of 
every  kind  and  nature  I  hereby  Give,  be- 
queath and  devise  to  the  City  and  County 
of  San  Francisco,  a  municipal  corporation, 
to  be  used  and  expended  in  the  follow" 
proportions  and  for  the  following  purposes, 
to  '*.lt : 

♦One  half  of  said  rest  and  residue  to 
San  Francisco  Public  Library  for  the  acqui- 
sition of  additional  books  on  economic  and 
political  subjects,  and  the  yaajntng  one- 
half  of  said  rest  and  residue  for  til*  fur 
ther  adornuent  of  our  famed  and  beloved 
Gol  SF ".:,  M   a;   o  /etersained  by 

I  Park  Commissioners  of  ■      Iff  and 
Cou.  .Ly,  as  it  is  Mf   intent  and  Mil  that  t.e 
Public  at  lfir  o  shall  be  and  become  my  ulti- 
mate beneficiaries, • 

"We  have  for  sometime  been  desirous  to  construct 
an  adequate  field  house,  largo  enough  to  take  care  of 
the  needs  of  the  baseball  players  playing  in  ' 

tennis  players  fro.'.  t).e  Golden  Oats  ark 
Tennis  Courts  and  the  bowlers  from  the  cowling  careers. 

"This  field  house  woula  be  located  in  Golden  >ate 
> ark  and  would  be  constructed  and  landscaped  so  t 
it  would  add  rather  than  detract  from  the  beauty  of 

our  ar  . 

"-May  we  have  a  written  opinion  as  to  whether  or 
not  we  could  use  funds  from  -'or 

the  purpose  of  planning  and  constructing  a  field  house, 
as  stated  in  the  above  p       u" 


OPT!:' 


T  call  your  attention  to  my  opinion  of  December  19,  1045,  wherein 
I  held  that  It  la  proper  and  lawful  to  beautify  Stow  Lake  and  Improve 
tlie  boat  house  out  of  funds  received  fro   the  estate  of  Alfre"' 
man,  deceased. 

Pleaso  note  that  in  my  opinion  of  December  19,  .   -■,  I  called  to 
your  attention  the  definition  of  the  word  "adorn"  as  set  forth  In 
ster's  Hew  International  Dictionary,  Second  Edition.  At  tiiat  time  I 
icated  that  to  adorn  meant  to  embellish,  to  dress  with  ornaments, 
to  render  pleasing  or  attractive,  1 

In  the  Instant  situa.      m   apparently  deaix-e  to  construct  a 
building  for  use  as  contrasted  with  an  improvement  merely  for  adorn- 
ment or  decoration. 

I  am  satisfied  that  at  t*f<e  ti  e  Alfred  Fuhrman,  a  practicing  San 
Francisco  lawyer,  executed  his  will  he  did  not  have  in  Kind  a 
to  e  pfayslsmilj  utilised  by  various  perso.,3  *      rsupt  ftf  ;tso  s. 

He  apparently  felt  that  he  wanted  his  money  to  be  used  for  the  urpose 
of  rendering  the  park  more  pleasi..,,  to  t;  e  eye.    .  owner e  in  any  die 
tionary,  or  in  any  citation  or  authority,  have  I  found  any  del! 
of  the  *ord  "adorn"   to  the  contrary. 

Please  note  also  that  the  language  used  by  KTa  Fuhrraan  was  as  fol 
lows:  "for  the  further  adornment."    .   .-hrman  did  not  stop  with  the 
word  "adornment"^'"       eedeu  the  word  "adornment"  with  the  word 
"further"  which  indicated  t     ■  bS4  the  further  beautlfication  of 
the  park  in  mind.   ae  certainly  did  not  believe  thftt  his  money  w 

t   for  the  physice.1  use  of  park  patrons,  ot; ;erwiae  he  would  have 
used  alfferent  langua 

In  view  of  the  fore        am  of  t  e  o.  inion  thai.       hraan 
funds  may  not  :  e  used  for  the  purpose  of  constructing  a  field  house. 

Respectfully  submitted, 


CITY  ATT OR 
Park  Commission. 


It 


October  9,  1946 


SUBJECT:      ZONING,    RESUBMISSION  OF  APPLICATION   1X9X39   Ml  YEAR  ASTER 
DLNIAL. 

Gentlemen: 

This  office  la  In  receipt  of  your  request  for  an  opinion  as 
Toll owe : 

"Mr,  Henry  Nathan,  attorney  for  a  group  of  property 
owners  concerned  In  the  rezoning  of  certain  areas  on 
Church  Street,  has  requested  us  to  obtain  from  you  an 
opinion  concerning  provisions  In  Section  177  of  the  City 
Charter.     In  Section  117,   Paragraph  2,   It  states: 

"The  board  of  supervisors,  by  ordinance,  shall 
establish  procedure  for  action  on  such  matters, 
which  ordinance  «Mt  provide,  among  other  things, 
••••that  in  case  of  disapproval  by  the  commission 
or  by  tiie  supervisors  on  appeal  of  a  orooosed 
enange,   such  proposed  change  may  not  be  resubmit- 
ted  bo  or  reconsiders  ,'ie  oonmissl  .  at 
least  one  year." 

"Mr,  Nathan  states  that  inasmuch  as  the  zoning  or- 
dinance doe ■  no,  make  such  provision  that  the  a»re  state- 
meat  iii  the  enarter  Is  not  binding,  and  therefore,  tb* 
applicant  may  rofile  at  an;/  tl^e  following  diaao.y'oval. 

quesfcionT«We  ^^  Y°U3?  opinion  1,e^rding  Mr.  Nathan's 

and  therefore   too  matter  ma v  r£?  be  rttldl^7  f°V  ProoJ*«*l  purpose 
OOMlaslai  for  at  least  ona  JZOL  be  resubmitted  or  reconsidered  by  the 
Opinion  S  Jairhil'hT.     Yeai  after  lt  na3  beon  «**•*•      (See  also 

Respectfully  submitted. 


ATOOKBET. 


To i     City  Planning  Commission 

MM 


ys 


October  11,  194C 


01''  c 
[01. 

Dear  Sin 

I  MID 


You  have  made  request  for  an  opinion  a  a  follows: 

M I  have  been  directed  by  Supervisor  :  ancuso 
to  request  that,  as  soon  as  possible,  your  office 
furnish  an  opinion  as  to  whether  or  not  the  men 
connected  with  the  Tire  Prevention  Division  could 
be  classified  as  Inspectors  by  ordinance  and 
whet       ir  salaries  could  be  set  by  salary 
sta       alion  ordinance  the  same  as"t»e  Chief 
of  the  Division." 


OPINION. 

The  Fire  Prevention  Division  referred  to  is       vis  o 
of  Fire  Prevention  and  Investigation.  This  division  is  comoosc 
the  bureau  of  Fire  Prevention  and  Public  Safety  and  the  bureau  of 
e   Investigation. 

Th#  Bureau  of  lire  Prevention  and  Public  Safety  is  estab- 
llshea  by  L'-ection  38  of  the  Charter  and  is  controlled  by  the  provi- 
sions of  that  section  so  far  as  applicable. 

Section  38  provides,  in  part,  as  follows: 

e  bureau  of  fire  prevention  and  public  safety 
under  the  jurisdiction  of  the  fire  commission 
Is  hereby  established.  The  commission  shall 
detail  to  said  bureau  from  the  M       Torce 
of  the  department  an  officer  to  have  charge  of 
said  bureau  and  such  other  personnel  as  it  may 
deem  necessary,  who  sha: 
M*1***-**.   for  ~e   ran  .      3  fire 

underscored  clause  of  the  provision  quoted  makes  it 
I  compensation  of  the  officers  and  men  detailed 
to  t.e  iureau  of  Fire  Prevent .  on  and  Public  Safety  shall  be  the 


salaries  attached  to  their  respective  ranka  in  the  Fire  Department. 
These  are  the  ranks  stated  in  Section  36  of  the  Charter, 
may  be  c,iven  the  title  of  Ins  sector  by  ordinance,  but  uust  be  paid 
the  salaries  of  their  ranks  as  specified  in  t;.e  (carter  and  not  by 
salary  standardization* 

The  Bureau  of       .veatigation,  on  the  other  hand,  is  estab- 
lished by  ordinance.         contained  in  the  Charte: 

course  and  the  positions  of  both  officers  and  men  may  be  given  i 

titles  and  duties  and  placed  under  standardization.  The  positf 

the  Chief  of  the  division  of  Fire  Prevention  ana  live.  '.on  and  oJ 

the  Supervising  Inspector,  Lureau  of  Fire  Investigation,  are  both 
treated  in  this  manner. 

In  conclusion,  I  call  your  attention  to  the  fact  that,  aside 
from  officers,  ti.ere  are  twenty-two  men  in  the  bureau  of  i  Ire  Pre- 
vention and  i^ublic  Safety  whose  salaries  are  controlled  by  the  G  ar- 
ter  and  cannot  be  changed  by  ordinance , and  only  seven  men  in  the 
Bureau  of  Fire  Investigation  whose  salaries  could  be  so       i. 
An  attempt  to  deal  with  the  compensation  of  the  :uen  differently 
because  of  trie  technical  difference  in  their  status  stated  above 
would  be  a  solution  of  but  a  small  part  of  ti.o  problem  presented 
and  would  doubtless  r^ot  serve  the  purpose  of  your  Inqu'r  . 

Respectfully  submitted, 


CITY  A- 


cc:   Civil  service  Commission. 


w? 


3tey 


October   16,    1946 

SUBJECT:  I  )N   FKOAJ  SATES   TAX    ON   MEALS   SERVED  TO  KtfPLOi 

ON         -v  .CT. 

Gentlemen: 

In  your   letter   of   October    9,    li>46,    you   inquire  whether  a   sales 
tax  is  to  be  paid  upon  meals   served  to  employees  at  various   locations 
upon  the   {letch,  Hetchy  project. 

OPINION 

auch  tax  Is  payable,     Beooming   operative   July  1,   1943, 

Li  tats.    1043,    p.    2456, 

there  was  added  to  the   "Sales  and   use  Tax   raw"  Section  6363,  which 
reads,    in  the  portions   acre  applicable,   as   follows i 

"There  are  exempted  from  the   taxes   Imposed  by  this   part 
the   ,;roB3   receipts  from  the   sale    of    *•  meals   served  by 
employers  M  to  the  employees  engaged  in  work  upon  a 
particular  project  or  undertaking |« 

Prior  to   July  1,    1943,    the  effective  date   of  the   section  of  the 
Statute   just  mentioned,    and  at  the   present  time,   there   has  ooen,   and 
is,    in  force  a     regulation  of  tiia   Stat*  i  oard   of  Lqualization  which 
was  adopted   July  1,   1935,   and  wnich  reads,    in  the   parts   here  necessary 
to  considar,   as   follows    (  53,    paragraph  .'  ) : 

"Tax  does   not   apply  MM  to  the   sale   of  meals  by  employers 
•»»  to  the  employees  engaged  in  work  upon  a  particular 
project   or  undertaking.    >,:-*." 

It  will  be  noted  that,    under  Section  7051   of  the    Act,    the    Board 
of   ..qualization  lias   always   possessed  the  power   to  enact   rules  and 
regulations  relative  to  the   administration  and  enforcement   of  fcbfi  Act. 

regulation  was  no  doubt  adopted   in  clarification  of  Section  6006 
of  the   Act  which  defines  a  sale,   with  respect  to  '-.teals,    as   "the 
furnishing,    preparing   or  serving  for  a   consideration  of   food,    meals 
or  drinks."    (Emphasis   ours). 

We   therefore  advise  that  computation  be  made   of  such  taxes  here- 
tofore  paid   to   tue   State  ana   not  properly  payable  and   that   claim  for 
refund  be    made  accorc  In,;ly.      In  this   computation,    you  will,    of 

course,  bear   in  nind  that  under   the  recent   adjustment  with  t he  State, 
mentioned   in  your   letter  of    <>ctober   9,    1946,    credit   has  been  given  by 
the  State  for   sales   taxes  erroneously  paid  on  items   of   t:ls   character 
from  and  after   July  1,    1935,   and  extending   to  March  21,    1999,   as    b  .own 
by  the    Preliminary   hearing  BvMtfUTj  attached   to   t.ie   letter   of  September 
16,    1944,    from  the   Associate   Tax  Counsel   of  the   State   Board   of     equali- 
zation. 

The    limitation  oeriod   of  a  claim  for   refund   is   as   follows    (Section 
6902): 


... 

1  o  refund  shall  be  allowed  unless  a  claim  therefor  Is 
filed  with  the  board  within  three  years  from  the  fifteenth 
day  after  the  close  of  the  quarterly  period  for  which  the 
overpayment  was  made,  «■**.  j.o  credit  shall  bo  allowed 
after  the  expiration  of  the  period  specified  for  filing 
claims  for  refund  unless  a  claim  for  credit  i3  fllod  with 
the  board  within  such  period,  or  unless  the  credit  relates 
to  a  period  for  which  a  waiver  is  ^iven  pursuant  to  Section 
6488." 

withstanding;  this  limitation  period,  I  think  it  is  advisable 
that  a  claim  extending  from  ;*arch  31,  1939,  be  prepared  and  filed. 
It  must,  however,  be  anticipated  that  a  portion  of  such  claim  will 
be  barred  by  the  foregoing  limitation  period,  if  that  section  is 
availed  of. 

You  are  correct  in  your  view  that  meals  served  to  quests,  free 
of  charge,  are  not  subjected  to  the  sales  tax.  This  conclusion  is 
supported  by  Section  6006,  referred  to  above,  which  defines  a  meal, 
for  the  purpose  of  the  Statute,  as  one  furnished,  prepared  or  served 
"for  a  consideration." 

Respectfully  submitted, 


CITY  ATTORNEY 

To:  Public  Utilities  Commission 

Attni  J. H.Turner, Manager  of  Utilities 

cc;  'p.   Steinbeck,  Audit  k   x'ayroll  Llv. 
Controller's  of  rice 

Mr.  Harry  D.  Ross,  Controller 

ALT 


c 


October  23,  1946, 


SUBJSCTt   "Night  Clubs";  Restaurants  and  laverns 
Supplying  uusic  for  Dancing  by  atrons 
not  v.  i  thin  leaning  of  section  460  of 
Health  Code,  and  therefore  not  properly 
Classified  as 


Dear  Sir* 

You  have  requested  an  opinion  from  this  office  as  follows t 

it  vJJSST 

"In  the  enforcement  of  Section  460,  Article  8, 
Chapter  V  of  the  Municipal  Code  some  question  lias  arisen 
as  to  this  Department ' 8  Interpretation  of  the  section, 

•SEC.  460.   ESTABLISHMENTS  SERVING  ALCO- 
HOLIC BEVERAGES  AHD  FOOD  AMD  FUUIilSHING  ENTER- 
TAINMENT DEFINED.   The  establishments  referred 
to  in  Sections  460  to  466,  inclusive,  of  this 
Article,  are  hereby  defined  to  any  place,  room, 
or  space,  upon  or  within  any  building  or  struct- 
ure, where  any  alcoholic  beverage  and  food  of 
any  kind  or  character  is  served,  and  where  a 
theatrical,  operatic,  vaudeville  or  dancing  per- 
formance, or  any  combination  of  such  performance, 
is  conducted  or  permitted  upon  the  floor,  a  plat- 
form, or  a  stage,  u.)on  or  within  said  place,  room 
or  space.1 

"This  Department  has  classified  establishments 
operating  under  this  sect\on  as  'night  clubs' •   In  two  In- 
stances this  interpretation  has  been  questioned  as  follows: 

"CASE  ND.  1.   (a)   Originally  this  establishment 
was  erected  and  opened  as  a  public  eating  place  in  con- 
formity with  Section  451,  Article  8,  Chapter  V  of  the 
Municipal  Code  under  the  classification  of  a  restaurant, 
subsequently  an  application  was  filed  with  this  Depart- 
ment to  operate  an  establishment  wherein,  in  addition 
to  the  service  of  food  and  alcoholic  beverages,  dancing 
under  a  permit  from  the  Police  eoartment  would  be 
offered  to  the  natrons.  A  four-piece  orchestra  was  em- 
ployed by  the  management,   ifo  other  form  of  entertainment 
or  floor  show  was  made  available  to  the  matrons.   Is  this 
Department's  interpretation  correct  in  Placing  this  es- 
tablishment within  the  meaning  of  Section  460,  Article 


H 


8,  Chapter  V  of  the  Municipal  Code? 


"(b)   In  the  event  that  the  use  of  the  orches- 
tra be  discontinued  and  the  music  for  dancing  be  furn- 
ished by  mechanical  means  or  the  use  of  a  so-called  juke 
box  would  this  action  have  any  influence  toward  c  hang- 
ing this  classification  from  that  as  set  forth  in 
Section  460? 

"CASE  NO.  2.   In  this  instance  we  have  several 
of  these  establishments  in  San  Francisco.   In  each  case 
these  establishments  obtained  a  permit  from  this  De- 
partment under  the  orovisions  of  Section  451,  Article 
8,  Chapter  V  of  the  Kiunicinal  Code  to  operate  as  a 
tavern.   In  this  tyoe  of  operation  food  service  Is 
negligible  and  in  several  cases  non-existent. 

"After  receiving  said  nerrait  from  this  Depart- 
ment, application  was  uade  to  the  Police  Department 
for  a  'Dance  Permit',  which  was  granted  after  fulfill- 
ment of  all  requirements.   In  most  cases  the  music 
for  the  dancing  is  furnished  by  mechanical  means  or 
a  juke  box.   Is  thi3  Department  correct  in  placing 
these  establishments  within  the  meaning  of  Section 
460,  Article  3,  Chapter  V  of  the  Municipal  Code? 

"The  absence  of  food  service  as  required 
under  the  provisions  of  Section  460  is  also  questioned 
as  under  Section  400,  Article  8,  Chapter  V  of  the 
Municipal  Code,  which  section  incidentally  was  the 
original  ordinance  for  the  regulation  of  public  eating 
establishments,  the  following  definition  is  set  forth: 

•i'or  the  purpose  of  this  section  the 
term  "rood"  shall  include  all  articles  used 
for  food,  drink,  confectionery  or  condiment, 
whether  simple  or  compound  and  all  substances 
and  ingredients  used  in  the  preparation  there- 
of.' 

aid  this  meaning  or  definition  be  applic- 
able to  such  establishments  as  described  in  Case  No, 
2  where  the  sale  of  alcoholic  beverages  constitutes, 
in  the  main,  the  operation  of  the  business? 

"I  would  aporeciate  an  early  reply  to  the 
above  as  we  are  holding  several  -crmits  in  abeyance 
until  a  ruling  has  been  obtained  from  your  office." 


#3 


-.  :  •  ]  g 

You  are  advised  as  follows: 


HASELOaJL.   a)  The  establishment  must  serve  liquor  and  food 
and  conduct  or  nermit)  a  theatrical,  operatic,  vaudeville  or  dancing 
performance  in  order  to  fall  within  the  scope  of  this  section.   It  is 
obvious  that  the  requirement  as  to  serving  food  and  liquor  is  met.  The 
?SJ! ti°nValso<i  ar°  ilTBt>    does  the  Providing  of  an  orchestra  constl- 
i?M  w™  rVT   °f  ^formance"  S9t  forth,  and  secondly,  does  the  ner- 
mit t  tag  of  dancing  by  the  natrons  constitute  a  'dancing  performance'? 

From  the  terminology  of  the  section,  it  Is  apparent  that  a 
performance  must  be  conducted  or  emitted.  A  performance  is  defined 
&.T 5* °f  "  Nr  In*™>«°n*l  M«ti<m«7  as  ■•  •  •  a  th?ng  done  or 
carried  through;  •  •  •  especially  an  action  of  an  elaborate  or  public 
E TS-^lS  Iia%b89n  *»Jd  SfJ  P™vldinC  danco  music  by  an  orchestra 
j2.tM£?iiJ  ?erf <>«««>•"  within  the  meaning  of  tho  Revenue  Coda 
(Deshler  Hotel  v.  Ousey,  36  ^ed,  Supp.  302}  and  the  nlayinp-  of  aon^s 

copyright  laws.  The  implication  from  these  and  other  cases  is  that  a 
JalnmTT1^  IL^'l   SOrt  •£  ??  ***  put  on  r°r  the  **«™»nt  or  enter- 
to  thl  Inst J^^nJfT^    iU  ^f"  *la^S  of  music  by  the  orchestra, 
I   fh^!?.f    ClJ?d  by  y0U'  •Tould  bo  a  Performance,  it  would  not  be 
within  tif  lf  °?*ratJCi.  vftud*ville  «>r  dancing  nerformance,  thus  not 
within  the  purview  of  the  ordinance.  Tor  examnle,  it  has  been  held 

f£.V!  ^?al  ^rfor^f  ia  not  a  theatrical  or' dramatic  performance 
(State  v.  Finnessy,  10  Oh.  S.  ft  C?.   608).  Since  the  ordinance  sneeifie 
J  1^'^$  thetvoee  of  "performance" ,  under  s?and^^as?of 
statutory  construction,  the  mention  of  one  thing  implies  the  exclusion 
d   anniMer#^Th#  ccA^nalGn   is  thRt   th*  legislative  body  did  not  intend 
™  i?  if  *5f  rendltlon  of  ™sic  as  one  of  the  "performances"  which 
would  bring  the  establishment  within  the  restrictions  of  Section  460. 

a  ■^•rfoJiiie^anCi?e  of  Parens  to  nusic  does  not  seem  to  constitute 
of  £  a£TESV    te   Jhat  tonn  i*Plics  a  Presentation  of  mm  sort 
ontarS?Wr.  ^  ^  entertainment  of  the  patrons,  rather  than  the  patrons 
Sv  32  futt^l  ^l^   bLda^fin6'  ^   distinction  is  substantiated 
in  Swo  \w,   J*1?"  46°  J1*™***  466  must  be  considered  as  a  unit, 
"  I   *  n°  J25.   fl^tclause  of  Section  46C.   Section  466  states  that 
lit  rLTit^^^lL^l1   -«^t  dancing  therein  without  a 


■fXi??'  °e£in0  "2*  claB0lfy  *wceS;  these  sections  obviously  SSly  to 
situations  where  the  people  who  attend  a  function  oarticinatl  in  tL 

enSn^r  SS.Vdf'T  P!^~  -  a*t  is^^V^^ 
n«*  J£*      *  i  f °  lndicutes  that  a  dance  performance  and  dancinr  are 
not  the  same,  and  that  the  latter  refers  to  situations  where  a  ten* ral 

SS'cSS^^.ft^J?6  £°Z   tll0lr  OWn  «~~«ntf  wZ  "dance^orm. 
anoe  covers  the  situation  where  a  dancing  act  is  presented.  It  JJ1 


therefore  concluded  that  dancing  by  patrons  is  not  a  "dancing  perform- 
ance" within  the  .meaning  of  Section  460  of  the  Municipal  Code. 

CASS  NO.  1.  (b)  The  same  conclusion  would  hold  if  a  mechan- 
ical device  wore  the  source  of  the  music. 

Thus,  an  establishment  that  serves  food  and  liquor  and  provides 
music  from  a  human  or  mechanical  source  for  patrons  to  dance  to  does 
not  come  within  the  scope  of  Section  460  of  the  Health  Code. 

CASE  NO.  2.  In  reply  to  yo  r  second  inquiry  concerning,  taverns 
in  which  mechanical  devices  supply  music  for  d  ancing,  the  3ame  o-oinlon 
obtains;  namely,  that  dancing  by  matrons  is  not  a  dance  performance 
within  the  meaning  of  Section  460,  Article  8,  Chapter  V  of  the  Municipal 
Code.   In  view  of  this  conclusion,  the  question  of  the  applicability 
of  the  definition  of  "food"  contained  in  Section  440  of  the  same  article 
appears  immaterial* 

CVJSION 

You  are  advised: 

1.  (a)  Public  eating  establishments  which  have  an  orchestra 
to  provide  music  for  and  permit  dancing  by  patrons,  do  not  come  within 
Section  460,  Article  3,  Chapter  V  of  the  Municipal  .'ode, 

1.  (b)  The  use  of  a  mechanical  device  Instead  of  an  orchestra 
does  not  alter  the  opinion  in  1  (a), 

2.  Taverns  using  mechanical  devices  to  supply  tusIc  for 
patrons'  dancing  do  not  come  within  the  scope  of  Section  460,  Article 
8,  Chapter  V  of  the  Municipal  Code. 


Respectfully  submitted, 


CITY  A 

To:   Lirector  of  Health 

CC  -  Chief  Administrative  Officer 


October  24,   1946 


SUBJECT!      POSITIONS   OP   COUNTY  SUPERINTENDENT   OP   SCHOOLS,    DISTRICT   SUPER- 
INTENDENT   OP   SCHOOLS   OF  THE   SAN  FRANCISCO  UNIFIED   SCHOOL 
T  ISTRICT   AND  Se.0.  KTARY  OF  THE    BOARD  Of  EI  UC  AT  ION. 

Dear  sir: 

I  am  In  receipt  of  your  re,  uest  for  an  opinion  as  follows i 

"I  have  been  directed  by  Supervisor  Mancuso  to  requost 
of  you  information  pertaining  to  the  position  or  positions 
with  the  Board  of  Education  presently  held  by  Dr.  Curtis 
E.  v.arren.   It  is  the  understanding  of  Supervisor  Iviancuso 
that  Dr.  Warren  Is  the  occupant  of  the  several  positions 
or  offices  designated  respectively  as  County  Superintendent 
of  Sohools  of  the  City  and  County  of  San  Francisco,  District 
Superintendent  of  Schools  of  the  San  Francisco  Unified 
School  District,  and  Secretary  of  the  Board  of  Education. 

"The  points  of  information  desired  are  as  follows: 

"(1)  Is  it  mandatory  that  there  be  two  separate  offices 
performing  Identical  functions,  i.e.,  County  Superintendent 
of  Schools  and  District  Superintendents  of  Schools,  in  the 
educational  set-up  of  the  City  and  County  of  San  Francisco,? 

"(2)  Under  provisions  of  the  State  law,  is  it  necessary  that 
the  occupant  of  the  position  titled  County  Superintendent  of 
Schools  be  elected  by  vote  of  the  electorate  of  the  City  tnd 
County  of  San  Francisco,  whether  the  position  is  held  by  an 
individual  who  holds  no  additional  titles  or  positions  in 
the  Board  of  Education,  or  an  Individual  who  is  the  concur- 
rent occupant  of  the  position  of  District  Superintendent  of 
Schools? 

"(3)  is  it  proper  as  a  mtter  of  law  for  the  occupant  of  the 
positions  of  County  Superintendent  of  Schools  and  District 
Superintendent  of  5chools  to  concurrently  occupy  the  position 
of  Secretary  of  the  Board  of  Education? 

"(4)  Has  the  legal  propriety  of  payment  of  the  salaries  to 
one  individual  for  the  three  separate  positions  mentioned 
herein  been  established? 

"Any  information  you  may  have  in  addition  to  that  heroin  re- 
quested, and  which  is  deemed  by  you  germane  to  the  points 
raised  above,  will  be  appre elated. n 
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OPINION 

Answer  to  Question  1, 

The  position  of  county  superintendent  of  schools  Is  one  created  by 
the  Constitution  of  the  State  of  California.  Section  3  of  Article  IX  of 
the  Constitution  of  the  State  of  California  provides: 

"County  superintendents  of  schools,  A  superintendent  of 
schools  for  each  county  shall  be  elected  by  the  qualified 
electors  thereof  at  each  gubernatorial  election;  provided, 
that  the  legislature  may  authorize  two  or  more  counties 
to  unite  and  elect  one  superintendent  for  the  counties  so 
uniting." 

The  position  of  district  superintendent  of  schools  is  one  created 
by  the  legislature  of  the  State  of  California,  section  1301  of  the  Educa- 
tion Code  provides  as  follows: 

"District  superintendent t  Employment.  The  governing 
board  of  any school  district  may  employ  a  district 
superintendent  for  one  or  more  schools  employing  eight 
teachers  or  more." 

Section  1308  of  the  Education  Code  deals  with  the  situation  where  a  unified 
school  district  la  coterminous  with  the  boundaries  of  a  city  and  county 
and  provides  that  in  such  a  case  the  district  superintendent  of  schools 
shall  also  perform  the  duties  of  the  county  superintendent.  This  section 
provides: 


rinten- 
which  is 

coterminous  with  the  boundaries  of  a  city  and  county 
shall  also  perform  the  duties  of  tho  county  superinten- 
dent and  shall  be  entitled  to  have  such  associate  super- 
intendents and  assistant  superintendents  of  schools  as 
appointed  by  the  board  of  education,  and  when  appointed, 
they  ^hall  be  designated  as  associate  superintendents 
and  assistant  superintendents •  " 

It  would  seem  from  the  wording  of  Section  1308  of  the  Education  Code" 
that  there  should  be  but  one  position  -  that  of  district  superintendent 
of  schools  who  should  also  perform  the  duties  of  county  superintendent 
of  schools.  However,  as  the  position  of  county  superintendent  of  schools 
is  one  created  by  the  Constitution,  the  legislature  could  not,  in  any  way, 
eliminate  this  position.  Therefore,  Section  1308  of  the  Education  Code 
must  be  construed  to  roan  that  there  are  two  separate  positions  -  that 
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superintendent   of  schools  2     a?so  hold  £he  n^???"10?  °f  distylc* 
tendent   of  schools.  7  the  posltlon  of  county  superln- 


Answer  to  question  2. 


off loers  ***  whose  compensation  la  paid  by  suoh  oitT  or 

En'rE^Ki??  —  '"f?-1  °°  Oiaot8d  °r  «PPoln?on  iL 

ana  lor  their  compensation  *kh*". 

In  accordance  with  Section  8&  of  Article     yt  «f  *->,*  -,       *.,*.  ^, 
the  Qriflrtftt*  of  *h«  „ifw  „    .  *       ^*     „  Ai-uicie     ai  oi   the  Constitution 

aaoptr  ti-^  ^o^^^rL^^f^ia^orr/app:^^ 

^Jancls^r*7  "»«1»'«* »*  <*  «h°°l3  of  tha  City  S  OouS??°o?  faf 
Answer  to  Question  3. 

JM.3.!1?"  of  fuoorlnterident  of  school*,  vhe  members 
S.?i J °vjrnln£  ooard  ul'  each  unified  school  district 
shall  elect  a  superintendent  of  schools,  for  a  tern 
of  four  yoars,  who  shall  be  executive  officer  and 
secretary  of  said  noverninr  board." 


H 

You  are,  berefore,  advised  that  the  district  superintendent  of 
schools  is  secretary  of  the  board  of  education  by  virtue  of  his  position 
as  district  superintendent  of  schools  and  that  there  is  no  separate  po- 
sition of  secretary  of  the  board  of  education. 

Answer  to  ^ueatlon  4. 

Section  136  of  the  charter,  enacted  pursuant  to  Section  8^  of  Ar- 
ticle XI  of  the  Constitution  of  the  State  of  California,  as  stated  above, 
provides  for  the  compensation  of  the  county  superintendent  of  schools. 
It  states  thatt 

"He  shall  receive  an  annual  salary  of  $10,000  unless 
an  increase  in  said  salary  shall  be  fixed  by  the  board 
of  education  and  approved  by  the  board  of  supervisors. " 

Section  1307  of  the  Education  Code  provides  that  the  district  su- 
perintendent of  schools  "shall  have  his  compensation  fixed  and  ordered 
paid  by  the  board  of  education,  anything  in  a  city,  county,  or  city  and 
county  charter  to  the  contrary  notwithstanding" . 

Under  the  above  sections  the  person  holding  the  positions  of  county 
superintendent  of  schools  and  district  superintendent  of  schools  would 
be  entitled  to  the  salary  provided  for  in  Section  136  of  the  charter  as 
county  superintendent  of  schools  and  the  salary  f Ixeo  by  the  bard  of 
education  under  Section  1307  of  the  Education  Code  as  district  super- 
intendent of  schools* 

Section  142  of  the  Charter  provides  in  part  as  follows: 

"  #  *  *  Any  person  holding  a  salariou  office  under 
the  city  and  county,  whether  by  election  or  appoint- 
ment, who  shall,  during  his  term  of  office,  hold  or 
retain  any  other  salaried  office  under  the  government 
of  the  united  States,  or  of  this  state,  or  who  shall 
hold  any  other  salaried  office  connected  with  the 
government  of  the  city  and  county,  or  who  shall  become 
■  member  of  the  legislature,  shall  be  deemed  to  have 
thereby  vacated  the  office  held  by  him  under  the  city 
and  county." 

The  county  superintendent  of  schools  holds  a  salaried  office 
under  the  City  and  County  of  San  Francisco.  Under  Section  142,  therefore, 
the  county  superintendent  of  schools  would  be  prohibited  from  holainfc 
any  other  salaried  office  under  the  government  of  the  United  States, 
of  the  State  of  California  or  of  tiio  Bit]  and  County  of  San  Francisco; 
but  the  district  superintendent  of  schools  is  not  an  officer.  He  is  an 
employee  of  the  San  Francisco  Unified  School  Fistrict  (Stewart  v.  Eaves, 
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84  Cal.  App#  312 j  See  also  San  I.  lego  v.  Dauer.97  Cal#  444)  which  school 
district  is  an  independent  and  separate  governmental  agency,  and  a  political 
subdivision  of  the  State  of  California  uuch  like  the  Golden  Gate  Bridge 
District.   (Esuerg  v.  Eadaraooo.  202,  Cal.  110;  Ward  v.  flan  Pie  go  School 
District.  203  Cal.  712« )  As  tne  district  superintendent  of  schools  does 
not  hold  a  salaried  office  under  the  rovernment  of  the  united  States,  of 
the  State  of  California  or  of  the  City  and  County  of  San  i rancisco.  Section 
142  of  the  charter  would  not  prohibit  the  county  superintendent  of  schools 
from  also  holding  the  position  of  district  superintendent  of  schools  and 
being  paid  a  salary  thorefor. 

As  stated  above  in  answer  to  question  3  there  is  no  separate  position 
as  secretary  of  the  board  of  education  so  no  salary  as  secretary  w  uld 
be  paid  to  the  district  superintendent  of  schools  who  was  performing  the 
duties  of  secretary  of  the  board  of  education  as  provjd  ed  for  in  Section 
4951  of  the  Education  Code. 

Respectfully  submitted, 


CITY  ATTORKEY 


Tot  Aoting  Clerk, 

3oard  of  Supervisors 

LSM 


October  24,  1946 


SUbJKCT:      ESCilEAT  OF   UfcCLAIkED  MONEYS  DEPOSITED  It!  DEPARTMENT  OP 
PUBLIC  WORKS  SPECIAL  PERMIT  FUND. 

Dear  Sirt 

A  request  for  an  opinion  lias  been  reoeived  from  you  as  follows: 

"Transmitted  herewith  is  copy  of  report  dated  October 
4,  1946,  addressed  to  me  regarding  the  above  entitled  sub- 
ject matter* 

"The  report  directs  attention  to  Politioal  Code  Sec. 
4087b,  as  amended  by  Statutes  of  1946,  authorizing  transfer 
of  unclaimed  deposits  to  the  General  Fund  under  certain  con- 
ditions. 

"In  view  of  the  amendment  of  this  section  by  Statutes 
of  1945,  will  you  please  advise  me  if,  in  addition  to  the 
lapse  of  the  10  year  period,  it  is  still  necessary  that  the 
owner's  right  of  action  also  has  been  barred  by  a  statute 
of  limitation  as  indicated  in  your  opinion  dated  February  6, 
1941." 

OPINION 

Section  4087b  has  been  amended  to  read  as  follows: 

"Except  as  otherwise  specifically  provided  by  law, 
any  money  not  the  property  of  a  .  .  .  city  and 
oounty,  which  remains  unclaimed  In  the  treasury  of 
such  .  •  .  city  and  county  or  In  the  official  cus- 
tody of  any  public  officer  thereof ,  as  the  case  may 
be,  for  a  period  of  10  years  shall,  after  the  giving 
of  notice  as  hereinafter  provided,  be  the  property 
of  the  ...  city  and  oounty.   «••»*" 

It  should  be  noted  that  the  amendment  deleted  the  former  state- 
ment relating  to  the  running  of  the  statute  of  limitations,  so  that 
the  only  prerequisite  for  the  oity  to  lay  claim  to  the  funds  in  ques- 
tion is  the  lapse  of  ten  years  since  the  time  of  deposit.  It  is  no 
longer  necessary  that  the  ri/;ht  of  the  owner  be  barred  by  the  statute 
of  limitations  in  order  to  start  the  proceeding  to  escheat  the  moneys 
of  the  city. 

There  has  been  added  to  the  section  a  phrase,  "Except  as  other- 
wise specifically  provided  by  law  .  .  .".  A  search  of  the  statutes 


does  not  disclose  any  other  specific  reference  to  deposits  of  this 
nature;  thus  §4087b  of  the  Political  Code  is  controlling  as  to  the 
method  to  escheat  these  deposits  to  the  city. 

You  are  advised  therefore  that  the  statute  upon  which  the  opinion 
of  February  6,  1941  is  based  has  been  amended  so  that  it  la  no  longer 
necessary  that  the  owners  rlt;ht  of  action  for  recovery  of  the  property 
be  barred  by  the  statute  of  limitations  before  esc.ieat  procedure  can  be 
instituted.  Thus,  upon  the  lapse  of  ten  years  from  the  date  of  deposit 
it  is  appropriate  to  institute  the  publication  required  by  the  section 
to  accomplish  an  escheat. 

Respectfully  submitted. 


CITY  ATTORHEY. 


To:  The  Controller 

M 


Xi(A 


October  26,   1946 

SUBJECT  I      PALACE   OF  FINE  ART3,    DUTY  OF   UNITED  STATES  TO  RESTORE  PRE- 
MISES TO   CONDITION   IN   WHICH  RSG 

Gentlemen: 

Your  request  for  opinion  is  as  follows: 

"The  Finance  Committee  of  the  Board  of  supervisors  lias 
before  it  for  consideration  communications  from  several 
San  Francisco  civic  organizations  in  which  request  is  made 
that  the  Palace  of  Fine  Arts,  when  released  by  the  Army, 
be  set  aside  for  specific  cultural  purposes* 

"It  Is  the  understanding  of  the  Committee  that  the  9.93 
acres  of  land  occupied  by  the  Palace  and  its  appurtenant 
ponds  and  grounds  were  deeded  to  the  City  and  County  on 
June  3,  1927,  by  the  United  3tates  Government,  pursuant 
to  the  terms  of  the  Act  of  Congress  dated  March  3,  1925, 
the  Government  reserving  the  right  of  re-entry  and  ex- 
clusive use  In  time  of  war  or  national  emergency.  Said 
grant  was  accepted  by  resolution  of  the  Board  of  Supervisors, 
No,  27441  N.S.,  dated  June  22,  1927.  Since  approximately 
August,  1941,  the  United  states  Army  has  occupied  the  pre- 
mises and  is  occupying  tfcem  at  the  present  time,  having 
given  no  official  Indication  as  to  the  time  when  release 
will  be  made  to  the  City  and  County, 

\o   Committee  respectfully  requests  information  from  the 
addressees  with  regard  to  (a)  the  results  of  any  survey 
showing  the  condition  of  the  premises  at  the  time  the  Army 
took  possession,  or,  if  the  emergency  which  prevailed  at 
said  time  precluded  the  making  of  such  a  survey,  a  rough 
appraisal  of  such  condition-  (b)  the  obligation  of  the  Army 
to  restore  the  grounds  ano  improvements  thereon  to  the  con- 
dition in  which  they  wore  taken,  and  (c)  in  the  absence  of 
obligation  on  the  part  of  the  Army  to  restore  the  premises, 
an  estimate  of  the  amount  of  money  necessary  for  the  City 
and  County  to  expend  in  order  to  restore  the  Palace  to  its 
August,  1941,  state* 

"In  addition,  the  Park  Commission  is  respectfully  requested 
to  inform  the  Committee  as  to  the  U3e  or  uses,  if  any,  which 
it  contemplates,  or  which  might  be  appropriate,  for  the  Palace 
of  Fine  Arts  after  its  release  by  the  Army* 

"Further,  The  Committee  desires  advice  from  the  addressees 
as  to  the  desirability  and  feasibility  of  a  program  which 
would  eifectuate  the  transfer  of  said  property  to  the  City 
and  County  by  the  United  States  Government,  free  of  any  con- 
ditions* 

"Any  additional  Information  which  the  addressees  may  feel 

is  pertinent  to  the  subject  matter  hereof,  and  any  suggestions 
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as  to  the  procedure  which  ml(  ht  be  followed  by  the  Committee 
to  the  best  advantage  of  the  City  and  County  so  far  as  the 
use  and  rehabilitation  of  the  Palace  of  Fine  Arts  are  con* 
cerned,  will  be  appreciated  and  given  careful  consideration," 

OPINION 

The  only  legal  question  in  olved  in  your  inquiry  is  (b)  of  the  third 
paragraph  as  follows t 

"the  obligation  of  the  Army  to  restore  the  [rounds 

and  improvements  thereon  to  the  condition  in  which  they 

were  taken*" 

In  consideration  of  the  grant  by  the  Board  of  Supervisors  to  the 
Jnlted  States  of  a  certain  right  of  way  and  ursuant  to  the  authority  con- 
tained in  the  Act  of  Congress  referred  to,  the  Secretary  of  War  granted 
ihe  subject  property  to  the  City  and  County  for  educational,  art,  exposi- 
tion and  park  purposes.  The  Act  of  Congress  and  the  grant  contained  the 
following  proviso j 

"provided,  however,  that  in  the  event  of  war  or  any 
other  great  national  emergency,  the  United  States  shall 
have  the  right,  which  it  hereby  reserves,  to  take  ex- 
clusive possession  of  said  land  and  all  improvements  thereon, 
without  the  payment  of  any  compensation  therefor,  and  to 
hold,  occupy  and  use  the  same  during  the  continuance  of  such 
war  or  emergency!  " 

An  extensive  search  has  brought  forth  no  case  similar  to  that  pre- 
tented  here*  However,  since  the  estate  reserved  is  ono  of  uncertain  dura- 
tion, which  may  be  either  greater  or  less  than  the  life  of  a  natural  person, 
;he  position  of  the  Jnlted  States  may  probably  best  be  compared  to  that  of 
>ne  who  grants  realty  and  reserves  a  life  estate  in  It,  thereby  becoming 
v  life  tenant  of  the  realty*   In  such  case  the  law  is  quite  uniform  aid  is 
is  follows) 

"  A  tenant  for  life  {in  this  case,  the  United  States)  must 
make  all  the  ordinary  repairs  necessary  to  preserve  the  pro- 
perty and  prevent  its  going  to  waste,  to  the  extent  at  least 
of  its  rental  value,  unless  there  is  a  provision  to  the  con- 
trary in  the  instrument  creating  the  estate*   He  is  bound  to 
fcoep  the  premises  in  as  good  repair  as  they  were  when  he  took 
them,  not  excepting  ordinary  or  natural  wer  and  tear*  •  •  • 
••••••••  But  he  is  not  bound  to  make  extraordinary  re- 
pairs, which  involve  the  substitution  of  new  structures  for 
old,  or  parts  thereof  for  old,  or  to  repair  buildings  which 
are  in  an  untenantable  condition  at  the  tine  the  life  estate 
is  created*   If  the  cost  of  repairs  would  exceed  the  value 
of  the  buildings,  he  is  not  bound  to  repair  them  but  may 
leave  them  to  their  natural  destruction." 

I  am  Informed  by  the  Secretary  of  the  Park  Commission  that  no  ques- 
ion  arises  as  to  restoration  of  grounds,  but  pertains  solely  to  the 
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building  occupied,   I  ballovo  the  quotation  last  clven  above  expresses 
the  principles  to  be  applied  in  this  case,  when  the  facts  are  ascertained, 
in  determining  the  duty  of  the  United  States  as  to  repair  or  restoration. 

m  the  construction  of  the  reservation  contained  in  the  deed.  It 
Is  desirable  to  have  in  mind  that  ordinarily  the  law  in  effect  at  the 
site  of  the  realty,  that  Is  in  this  case  California  law,  determines  the 
character  and  extent  of  the  estate  created  by  a  conveyance  of  real  property 
(11  Am,  Jur,  333),  and  that  the  law  of  California  provides  in  Civil  Code 
Section  1069  that  a  reservation  in  a  grant  "is  to  be  Interpreted  In  favor 
of  the  grantor, "  There  must  be  a  liberal  construction  of  the  meaning  of 
the  language  used  to  accomplish  the  purpose  of  the  grantor,  the  United 
states,  as  stated  in  the  deed.  The  United  states  has  the  right,  during 
the  time  stated,  to  use  the  property  without  compensation,  and  the  require- 
ment to  make  repairs  or  to  restore  the  property  at  the  tine  of  its  return 
should  not  be  construed  to  require  anything  in  the  nature  of  a  benefit 
to  the  grantee  on  account  of  the  exercise  by  the  grantor  of  the  right  re- 
served to  it  In  the  deed. 

If  any  large  expenditures  of  money  are  planned  to  be  made  on  the 
subjoot  property,  It  would  most  assuredly  be  desirable,  as  suggested  In 
your  letter,  that  the  title  of  the  City  and  County  be  freed  of  the  reser- 
vation. 

Respectfully  submitted, 


CITY  ATT-JI.NEY 


To:  Acting  Clerk, 

Beard  of  supervisors 

It 


w 


October  25,   1946. 


SUBJECT  I      UNITED  NATIONS  PERMANENT  HOME  J   USB  OF 
SHARP   PARK  AS 

rear  .  ir: 

You  have  requested  the  opinion  of  this  office  ao  to  the  availa- 
bility of  -haro  Park,  consisting  of  foot*  hundred  and  sixty-throo  acres, 
for  use,  toother  with  other  lands  eontlgttoua  thereto,  as  a  location  for 
ermanent  home  of  United  Nations,  and  have  asked  two  questions t 

(1)  Is  there  a  reversionary  clause  in  tlie  deeding  of  the 
property  (SfeeVy  I'ark)  to  the  city? 

(2)  If  there  is  a  reversionary  clause,  would  consent  from 
the  previous  owner  be  sufficient  to  ;mke  this  prop- 
erty available  for  a  United  Nations  headquarters 
location  s!io>> id  it  be  desired? 

Your  request  for  opinion  was  lade  on  the  afternoon  of  October 
2Cnd,and  as  you  desire  to  have  the  opinion  before  leaving  for  Now  York 
this  arternnon  to  attend  the  ssMting  of  the  United  Nations,  I  have  en- 
deavored to  review  the  status  of  Sharp  ark  as  well  as  I  could  in  the 
limited  tine. 

OPINION 

In  order  to  answer  :>ro~>erly  yo  ;r  request,  it  is  necessary  to  trace 
the  title  of  the  city  to  tlie  oroperty.   Bv  pertinent  cliain  of  said  title 
is  as  follows i 

(1)  Honora  Sharp  died  February  3,  1005,  leaving  a  bequest  of 
$800,000  to  Adoloh  J.nreckels  and   .   .  Lloyd.  :>oth  were  tlien  members  of 
the  Park  Comiission. 

(2)  On  November  27,  1905,  Ht>recl:els  and  Lloyd  made  a  voluntary 
declaration  of  trust  to  use  the  money  to  erect  a  ;nemorial  <-;ate  at  Jolden 
uate  Park. 

(3)  On  April  22,  1312,  a  decree  of  partial  distribution  in  the 
Sharp  Nstato  transferred  title  to  the  /^arp  :ianch  (a  part  of  ^ancho  San 
Pablo  in  otn  iiateo  County)  together  with  £30,000  in  cash  to  Spreckels  and 

.  liurphy,  the  successor  trustee  in  interest  to  Iloyd.  Thereafter, 
Spreckels  and  Murphy  accepted  this  distribution  in  full  payment  of  the 
$200,000  le  ;acy. 

(4)  Cn  April  21,  1915,  onrockels  and  Lturphy  executed  a  declara- 
tion of  intention  to  terminate  trust  as  follows x 


"It  is  now  desired  t>iat  said  trust  be  terminated  but, 
It  la  alao  desireo  t ...at  ftha  said  ranch  and  the  aaid 
a  of  £80,000  be  ^iven  the  city  and  County i   ;Jow,  Therefore, 
the  undersigned  »dol p    .   p  ckels  •»   .   .  ISurphy  do  here- 
by five  to  the  -Ity  and  County  of  ..an  I  rancl.  co  said  ranch 
e  *  ♦.  The  tali  ranch  to  be  uaed  aa  a  >ork  by  the  c  ity  and 

;ity  of  Jan  I  ranci.  co  to  bo  mown  as  harp  rark#  If  the 
sane  la  not  uaod  by  the  City  and  County  of  .an  i-'rancisco 
aa  a  -ark,  then  the  sane  la  to  revert  to  the  state  of 
California  for  use  aa  a  oark,  to  be  need  in  such  case  aa 
rurp   Park,        .ft  ia  iade  subject  to  the  conditions 
hereinabove  raentioned  and  subject  to  tlie  further  o  ndltion 
tlxat  tlie  City  consents  to  the  tarsal  nation  of  the  declaration 
of  trust  hereinabove  referred  to  and  that  the  City  take  the. 
sane  in  full  settlement  of  any  and  all  claims  it  nay  have 
under  Paragraph  (2)  of  said  will  of  said  Honors  StasUfl  and 
in  full  release  of  all  liabilities  of  said  Adolph   . 

ockela  and  sale   .  .  .  Lloyd  under  aaid  will;  acceptance 
of  theae  conditions  to  be  vrsade  b/  resolution  of  super- 
visors." 

This  was  accepted  by  Resolution  of  the  Ooard  of  supervisors,  No« 
12,400  (•«  .  .),   oco.aber  20,  1315, 

(5)  A  quit-claiai  deed  without  any  reservations  was  executed  on 
March  31,  1916,  by  Adolp}   .    rockels  and  his  wife,  conveying  3^reckeis» 
interest  as  co- trustee  to  the  city. 

(C)  '-rustee  'murphy  convoyed  his  undivided  one-half  Interest 
as  trustee       t-clai»  deed  on  June  C,  1317,  containing  the  following 
reservations  t 

is  ^ant  Is  zjade  upon  and  subject  to  and  in  con- 
sideration of  the  express  condition  that  the  remises  here- 
above  described  and  ^leroby  conveyed  shall  be  used  by  said 
City  and  County  of  San  Francisco  only  for  a  public  park,  or 
public  --layfTound,  to  bo  loaWD  aa  tlie  »Charp  Park",  withe 

to  sell  or  dispose  of  the  aa-ne  or  any  part  thereof  for 
/ate  use,  or  any  use  other  titan  as  a  public  nark,  or 
hlifl  laycround, 

•And  in  the  event  of  a ale  or  other  disposition  of 
said  land  or  any  portion  thereof  by  said  City  and  County  of 
3an  .'ranciaco,  for  ; rlvutouae,  or  for  any  use  other  than  as 
a  public  ark  or  public      -ound,  all  of  the  aaid  ►roperty 
hereinabove  described  shall  revert  to  &*-£  bocoaa  the  orooerty 
of       ate  of  California  for  the  same  -urposes  and  subject 


to  the  same  o  ndltions  and  limitations  uoon  which  the  earne 
is  hereby  c  •nvoyed  to  oaid  City  and  County  of  an  .  ran- 
cisco,  as  fully  as  If  said  . Ity  and  County  of  .an  i ran- 
ciaco  had  not  been  named  as  grants*  heroin,  and  as  If 
said  otats  of  California  had  been  named  hsrsin  as  the 
original  and  only  grantee  hereunder. 

"And  in  the  event  of  a  sals  or  othsr  disposition 
by  said  state  of  <  allfornia  of  the  said  property  or  any 
part  tharsof  for  private  uae,  or  for  any  othsr  nurposs 
than  as  a  public  park  or  public  playground,  all  tloe  said 
property  and  eatate  hereby  conveyed  shall  revert  to  and 
be  cone  the  >rooerty  of  said  Manuel  j.   Llurphy,  his  heirs 
or  le^al  representatives  and  the  title  of  the  said  Manuel 
a.  Murphy,  his  heirs  or  legal  representatives  to  the 
whole  of  said  real  pro  erty  shall  be  aa  valid  in  such 
event  as  if  this  deed  had  never  been  made." 

This  deed,  and  the  c  n/itions  set  forth,  wore  accepted  by 
Resolution  No*  14,529  (N.   . ). 

(7)   Subsequently,  an  additional  forty- three  acres  of  cont  - 
uous  land  was  obtained  from  other  owners  so  that  a  total  of  sons  four 
hundred  and  fifty  acres  is  included  within  the  boundaries  of  what  is 
known  as  Sharp* s  Park.  Of  this,  approximately  one  hundred  acres  are 
used  for  a  golf  course  while  the  rest  is  presently  not  used,   (m 
tracing  the  cha-n  of  title,  oonplete  reliance  la  aade  upon  t~:>&   facta 
disclosed  in  a  r  ©port  of  tlie  Controller  of  tie   ity  and  ■  punty  of 
San  'rancisco  relating  to  oharp  Park  and  the  Spreckels-I^urphy  social 
Deposit.) 

Through  the  various  quit-claim  deeda,  the  city  no  doubt  ob- 
tained title  in  fee  (.'.ashington,  etc.  v.  Loa  Angeles,  33  Cal#  App. 
(2d)  135),  subject  to  the  following  conditional 

(a)   The  declaration  of  interest  to  terminate  the  trust  of 
Spreckels  and  Lloyd  (  (4)  upra)  made  an  offer  of  the  Sharp  Kanch  with 
t he  restriction  that  it  be  used  by  the  city  as  a  park  and  if  the  city 
failed  to  use  it  so,  then  t!ie  land  was  to  revert"  to  the  State  for 
a  similar  purpose.   his  offer  was  accepted  by  esolution  No.  12,400, 
which  also  had  the  effect  of  terminating  the  truat.  Thereafter,  co- 
trustee Adolph  B«  Spreckels  and  wife  quit-claimed  to  t;te  city 
undivided  half  share  (aa  truatee)  in  the  land.  ?hie  deed  apparently 
had  no  restrictions  expressed  in  It.  However,  alnce  the  intention  of 
the  grantor  had  been  manifested  in  the  previous  termination  of  trust, 
which  was  accepted  by  the  city,  the  c  nveyance  vaa  subject  to  the  ro- 
atrictiona of  the  termination,  namely,  that  tlie  land  be  used  for  park 
purpoaee.  Murphy* a  undivided  half  interest,  as  conveyed  by  the  quit- 
claim deed,  ia  subject  to  different  let;al  lncidenta.  Certain  re- 
atrictiona  and  conditions,  In  addition  to  those  contained  in  the  term- 
ination of  truat,  appear  in  the  quit-claim,  for  a  right  of  reverter 


is  reserved  to  .  .  §•  Murphy  or  iia  heirs.   Mall*  there  may  be  some 
question  aa  to  tio  right  of  a  trustee  la  the  >oeition  of  Mr.  fchirphy  to 
create  auch  a  reversionary  Interest  In  hiuaelf,  unleaa  his  heira  (it 
being  ar-suned  he  la  deceaaed)  conaent  to  a  quit-claim  of  any  intereat 
they  may  have,  it  would  be  riecoasary  to  teat  the  validity  of  thia  re- 
veraionary  clauae  by  a  quiet  title  action* 

In  addition,  the  ^tate  of  California  would  apre  ar  to  have  soue 
poaaible  Intercut  In  the  land  under  the  terns  of  the  termination  of 
trust,   'urthor,  It  has  on  Interest  established  by  Skirphy's  quit-claim, 
by  which  an  estate  would  arise  upon  tlis  failure  of  the  City  and  County 

an  .  ranclaco  to  conply  with  tlie  conditions  established,  Thia  in- 
tereat la  a  tatter  of  record  with  reference  to  tlio  undivided  half  share 
of  ;  urphy. 

The  Interest  of  the  state  could  possibly  be  acquired  by  quit- 
claim, which,  if  counled  with  the  quit-claim  of  Jtorphy's  heirs,  would 
probably  remove  t)ie  conditions  which,  could  defeat  the  title  of  the  city 
if  it  attested  to  sell  the  land  for  United  Nations •  purposes.  However, 
even  if  the  fee  simple, without  possibility  of  defeasance  by  breach  of 

dition,  were  confirmed  In  the  city,  there  is  serious  doubt  whether  it 
could  rightfully  dispose  of  the  roperty  and  paaa  good  title,  The  land 
has  been  dedicated  to  public  use  as  a  park.  The  law  zealously  guards 
this  use,  and  the  city  cannot  sell  such  land  while  so  dedicated, 
(Iloadley  v.   .   .,  124  < \   9,  CM;   "orritt  v,  Bsrta,  ISO  Cal.  377), nor 
con  the  use  as  a  park  be  altered  to  other  uses  (Vale  v,  San  Bernardino, 
109  Cal,  App,  102),  This  is  especially  true  when  the  land  has  been 
acquired  by  gift  froia  private  persons  as  here  (Slavish  v,  Hamilton,  5331 
Cal,  299),  .'rom  tlno  facts  surrounding  tlie  acquisition  of  tlxe  parcels, 
there  is  little  doubt  but  that  the  tract  has  been  dedicated  to  park 
uses.  Once  land  is  dedicated  to  park  purposes  by  on  individual,  it  is 
deo-ied  impressed  with  a  trust  for  the  benefit  of  the  public  and  obtain- 
ing permiasion  of  the  grantors  (or  their  successors)  of  the  land  to 
change  the  uae  would  not  give  the  city  authority  to  moke  a  valid  sale, 
for  the  grantors  no  longer  have  any  right  of  control  over  the  land, 
and,  more  important,  the  nubile  Interest  has  intervened, 

•mrently  t:ie  only  possible  basis  upon  which  a  sale  of  the 
unused  part  of  Jharp's  -Pork  could  be  effected  would  be  under  ths  Pork 

iscontinuanoe  Law  of  1927  (coring* a  J-eneral  Laws,  3ec.  6375a),  which, 
awon*;  other  tilings,  would  require i 

(1)  Ownership  of  the  land  in  fee  by  the  city. 

(2)  No  reversionary  interest  in  private  oersons  which  would 
into  being  from  chongs  in  use. 


#i 


(5)  No  other  forfeiture  whereby  tho  city»s  title  would 
be  effected  by  sale* 

(4)  After  notice,  a  resolution  of  i0ard  of  Supervisors  dis- 
continuing use  of  land  to  be  sold. 

(5)  I ->eclal  election  requiring;  aproval  of  two- thirds  of  the 
voters  of  the  discontinuance  of  the  park. 

(6)  After  favorable  vote,  an  ordinance  is  passed  discontinuing 
the  nark  (or  part  of  it  no  longer  n ceded) « 

TIo  cases  are  to  be  found  testing  the  validity  of  this  act. 
Similar  stafcut9S  in  other  states  have  been  variously  held  valid  and 
invalid,  with  c  ,usidorable  c  nfuaicn  in  the  cases,  There  is  language 
in  Hall  v.       ild,  etc.,  GC  Cai.    ■  623,  (decided  prior  to  the 
Park  T.  iscontinuanee  Law  of  1927)  stating  that  the  >tate  Legislature 
has  no  power  to  authorise  a  city  to  withdraw  land  from  dedicated  park 

osos.   In  spite  of  this,  the  statute  in  question  is  presumed  valid 
until  the  courts  ;ave  ruled  otherwise. 

!7o  consideration  has  been  Given  to  the  oossibility  of  acquiring 
this  land  by  condemnation  suit  by  the  Federal  Government. 

-  ■:!•  j 
m  answer  to  your  specific  questions x 

(1)  There  is  a  reversionary  clause  in  the  quit-claim  deed 
Of  Murphy,  and 

(a)  There  is  a  condition  subsequent  whereby  if  the  city  fails 
to  use  his  undivided  one-half  Interest  for  nubile  park  or  playground 
purposes,  title  is  to  vest  in  the  ^tato  of  California,  with  right  of 
reverter  to  IHirphy  or  his  heirs. 

(b)  Sfhc  terninatlon  of  trust  contains  language  that  orobably 
attested  tc  establish  a  c  ndition  subsequent  with  relation  to  the 
title  of  the  *tl«g  that  If  it  failed  to  use  the  property  as  a  nark, 
title  should  go  to  the  3tate  of  California  for  the  sexto  use.  For  the 
purpose  of  this  opinion,  it  is  assumed  that  this  "condition"  affects 
the  undivided  half  interest  of  -preckela. 

(2)  Consent  from  the  previous  owners  would  not  be  sufficient 
to  authorise  the  city  to  change  the  use  and  make  the  ^r^oerty  available 
for  the  United  Nations. 


isar 


Respectfully  submitted. 

CITX"  ATTORNEY 


w 


ober   28,    1946 

SUBJECT!       r£AH   OP  ABSENCE  FOR   RATIONAL  GUARDSMEN      M.       ilLE 
ATTENDING  ANNUAL  ENCAMPMENTS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  which  reads  as  follows: 

"Under  date   of   July  9,   1934,   and  December  17,   1941,   we 
luad  opinions  from  your   office  relative   to  loaves   of 
absence   for  members   of  the   National  Guard,    State    militia, 
Naval  and  Army  Reserves,   and  others  called  into  service 
for  active  duty  or  for  an  annual  training  period.      ,;ill 
you  please  advise  me  whether   the   thirty  days'   leave  villi 
lull  pay  from  the   City  still  applies   in  these   cases 
without   affecting   the   rights    of  tae   employee    including 
the   two  weeks  vacation  period,   etc." 

OPINION 

There   has  been  no  change   in  the  law  with  respect  to  the  granting 
of  regular  compensation  to  members   of  State  militia,    TIational  Guard 
etc.   since   the  wrltiu,     oi    to   opinions   of   July  9,    1934,   and  December 
17,    1941.     The  status   of  taese   individuals  therefore  remains  the  same 
and  they  are  therefore  entitled  to   leave   of  absence  while   In  actual 
service  and  open  to  compensation  for  a   period  not  to  exceed  one 
month. 

Respectfully  submitted, 


CITY  ATTORNEY 


IB 


To i  board  of  Trustees  of 

M.H.De  Young    iemorial     ;useum, 
.  ocretary. 


u 


October  29,  1946. 


SUBJECTi  Amount  and  Ap  roval  of  Subdivided  s 
Jond  under  Section  11601,  Uualneaa 
end  Professions  Code. 

Gentlemen: 

This  offiee  is  in  receipt  of  your  request  for  en  opinion, 
as  follows: 

RS^ITBST 

"Section  11601  of  the  3uainess  and  Professions 
Code  provides  as  follows: 

»3ond  or  deposit  for  payment  of  taxes  and 
assessments  not  yet  payable,   whenever  any  part  of  the 
subdivision  is  subject  to  a  lien  for  taxes  or  special 
assessments  collected  as  taxes  which  are  not  yet  pay- 
able, the  final  map  shall  not  be  recorded  until  the 
owner  or  subdivider  executes  and  file  s  with  the  board 
of  supervisors  of  the  county  wherein  any  part  of  the 
subdivision  is  located,  a  -ood  and  sufficient  bond  to 
be  approved  by  the  board  and  by  Its  terms  made  to  inure 
to  the  benefit  of1  the  county  and  conditioned  upon  the 
payment  of  all  state,  county,  municipal  and  local  taxes 
and  all  special  assessments  collected  as  taxes,  which 
at  the  time  the  final  map  is  recorded  are  a  lien 
a  ainst  Iht  property,  but  which  are  not  yet  payable. 
In  lieu  of  a  bond,  a  deposit  may  be  made  of  money  or 
negotiable  bonds  in  the  same  amount,  and  of  the  kind 
approved  for  securing  deposits  of  public  money. • 

wIn  connection  with  the  requirement  for  bonds 
to  cover  taxes  which  constitute  a  lien  against  property 
within  a  subdivision,  the  map  for  which  is  presented 
to  the  'oard  of  Supervisors  for  approval,  it  has  been 
intimated,  unofficially,  that  the  amount  of  bond  should 
be  twice  the  amount  of  the  estimated  unpaid  taxes  not 
yet  payable  which  constitute  a  lien  a  ainst  the  nrop- 
erty  within  the  proposed  subdivision.  No  official 
confirmation  of  this  representation,  however,  lias  been 
made. 

"..ill  you  please  inform  this  office  whether 
or  not  it  is  necessary  for  the  oard  of  Supervisors  to 
fix  the  amount  of  bond  proposed  to  cover  taxes  not  yet 
payable  upon  lands  within  proposed  subdivisions  and 
if  it  be  the  duty  of  the  3oard  to  fix  the  amount  of 
such  bonds,  will  you  indicate  in  what  manner  the  oroper 
amount  shall  be  determined* 


"  .111  ;/ou  please  .Vnforo  us  further  whether  or 
I'oval  of  the  bonds  is  necessary  in  a  separate 
resolution  to  be  adopted  orior  to  the  resolution  ap.rov- 

j  subdivision  or  whether,  after  the 
proper  amount  of  the  bond  has  been  determined,  both 

l  fixing  the  aioount  of  bond  and  approving 
o  subdivision,  can  be  aecajapllahed  In  one 
ro sola tic,  » 

"Your  early  response  to  this  request  for 
opinion  will  be  appreciated," 

OPHflOH 

->oction  11C01,  lousiness  and  Professions  Code,  requires  that 
the  i:oard  of  Supervisors  approve  the  bond.  In  order  to  assist  the 
Board  in  its  approval,  it  seems  reasonable  that  it  should  fix  the 
amount  of  said  bond.  If  oash  is  deposited,  it  should  not  exceed  the 
amount  of  the  estimate  of  taxes  and  assessments  furnished  by  the 
Controller  in  accordance  with  section  11G00.  On  the  ot:ior  hand, 
if  a  surety  bond  be  filed,  the  amount  thereof  should  be  double  the 
amount  of  the  estimate, for  tlie  reason  that  it  may  be  necessary  to  sue 
to  recover  on  the  bond. 

There  appears  to  be  no  reason  why  the  bond  and  map  could 
not  be  approved  in  one  resolution,  as  the  sections  pertaining  to 
filing  and  recording  of  maps  or.  iblt  the  recording  of  the  aap 

i  tlie  Recorder' unt  11  tlio  bond  lias  ooen   filed  and  approved. 
See  Seotion  11617,  business  and  Professions  Code. 


Lespectfully  submitted, 


CITY  ATTORNEY 
:,oard  of  Supervisors 


CC  -  liayor 


CA 


November  7,  1946 

Subject!   Veterans  Over  Eighteen  n.y  not  have 
issued  school  Tickets  on  Municipal 
Railway. 

Dear  Sir: 

ioa   have  asked  If  the  imblic  Utilities  Co;mdLssion  could 
inorease  the  a  e  limit  of  eighteen  years  that  presently  prevails 
in  the  issuance  ox  school  tickets  to  persons  uain0  the  municipal 
Railway  so  as  to  permit  veterans  who  are  attending  school  to  pur- 
chase and  use   school  tickets  on  the  Municipal  Railway. 

|  ^>N 

On  June  6,  1946 ,  I  gave  the  Commission  an  opinion  that 
this  privilege  could  not  be  extended  to  old  a  e  pensioners,  and 
on  the  17th  of  June  I  pointed  out  in  an  opinion  to  C omul as loner 
Del  Carlo  a  method  by  which  the  Couanission  could  reduce  the  fare 
to  7  cents. 

Ai   the  old  a  ©  pensioners  and  the  veterans  attending 
school  ere  classes  that  are  entitled  to  consideration  «nd  to  what- 
ever privileges  the  U  till 'vies  Commission  is  at  liberty  to  grant, 
but  for  the  reasons  I  have  assigned  in  the  opinions  referred  to, 
a  reduction  to  veterans  over  eighteen  a l tending  school  may  not  be 
granted. 

I  again  call  to  your  attention  the  provisions  that  exist 
in  the  contract  between  the  City  and  the  Market  Street  railway 
Company  under  which  the  operative  propei ties  of  that  company  were 
acquired.  This  was  done  in  conformity  with  section  119.1  of  the 
charter.   The  excerpt  from  the  contract  is  contained  in  my  opinion 
of  June  6,  and  it  and  part  of  that  opinion  read  u"  follows: 

"•That  uniform  rates,  fares  and  oharges,  and  universal 
transfer  privileges  shall  be  established  and  maintained  by 
the  Commission  and  that  except  for  s chool  children  ana  ouher 
special  cases  pursuant  to  which  reduced  or  free  transporta- 
tion now  exist 3  in  accordance  with  the  existing  practice 
of  the  Municipal  I  ail way,  the  regular  fare  for  transportation 
of  passengers  on  said  unified  street  railway  system  saall 
not  be  less  than  7  cents  per  passenger  until  the  purchase 
price  oi  said  operative  properties  shall  have  been  paid  in 
full  as  herein  provided;  •  *• • 

"It  is  therefore  my  opinion  that  unless  reduoed  or  free 
transportation  were  ranted  to  recipients  of  Old  Age  Pension  by 
the  Municipal  isilway  prior  to  the  29th  day  of  September,  1944 
when  the  City  acquired  the  operative  properties  of  the  Karket 
Street  nailway,  you  aaj  not  ,  rant  a  reduced  fare  to  Old  Age 
Pensioners  until  the  balance  of  the  debt  due  the  Market  Street 
ailway  Company  13  paid." 
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November  7,  1946 

Subject t   Veteran*  Over  Eighteen  MB?  not  have 
issued  school  Tickets  on  Municipal 
ilway. 

Dear  Sirx 

iou  have  asked  If  the  public  Utilities  Commission  co 
inorease  the  a  e  limit  of  eighteen  years  that  presently  prevails 
in  the  issuance  ox  school  tickets  to  persons  using  the  municipal 
Railway  so  as  to  permit  veterans  who  are  attenuinw  school  to  pur- 
chase and  use   school  tickets  on  the  Municipal  Railway. 

On  June  6,  1946,  I  ^ave  the  Commission  an  opinion  that 
this  privilege  could  not  be  extended  to  old  a  e  pensioners,  and 
on  the  17th  of  June  I  pointed  out  in  an  opinion  to  Commissioner 
Del  Carlo  a  method  by  which  the  Consul ssion  could  reduce  the  fare 
to  7  cents. 

Ax   the  old  a;e  pensioners  and  the  veterans  attending 
school  ere  classes  that  are  entitled  to  consideration  HBi  to  what- 
ever privileges  the  Utilities  Commission  is  at  liberty  to  ^rant, 
but  for  the  re-sons  I  have  assigned  in  the  opinions  referred  to, 
a  reduction  to  veterans  over  eighteen  attending  school  may  not  be 
jr  anted . 

I  again  call  to  /our  attention  the  provisions  that  exist 
in  the  contract  between  the  City  and  the  Market  Street  railway 
Company  under  which  the  operative  properties  of  that  company  were 
acquired.  Tnis  was  done  in  conformity  with  section  119.1  of  the 
charter.   The  excerpt  from  the  contract  is  contained  in  my  opinion 
of  June  6,  and  it  and  part  of  that  opinion  read  aa  follows: 

"•That  uniform  rates,  fares  and  oharges,  and  universal 
transfer  privileges  shall  be  established  and  maintained  by 
the  Commission  and  that  except  for  school  children  auu  ouher 
special  cases  pursuant  to  which  reduced  or  free  transporta- 
tion now  exists  in  accordance  with  the  existing  practice 
of  the  Municipal  railway,  the  regular  fare  for  transportation 
of  passengers  on  said  unified  street  railway  „yatem  sia.ll 
not  be  less  than  7  cents  per  passenger  until  the  purchase 
price  oj.  said  operative  properties  shall  have  been  paid  in 
full  as  herein  provided;  II  *.  • 

"It  is  therefore  my  opinion  that  unless  reduced  or  free 
transportation  were  ranted  to  recipients  of  Old  Age  Pension  by 
the  Municipal  iailway  prior  to  the  29th  day  of  September,  1944 
when  the  City  acquired  the  operative  properties  of  the  Karket 
Street  railway,  you  may  not  crant  a  reduced  fare  to  Old  Age 
Pensioners  until  the  balance  of  the  debt  due  the  Market  Street 
ailway  Company  is  paid." 
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Likewlse  In  the  instant  case,  you  muy  not  iasue  school 
tickets  to  veterans  oi'  the  armed  l'orces  over  the  ai:e  of  »i  iiteen 
/ears  until  the  balance  or  tho  debt  due  the  karket  otreot   ailway 
Company  is  paid. 


Respectfully  submitted, 

JO!TN    J.    0' TOO  Lb 
City  Attorney 


sy. 


DION  R.  HOLM 
Public  Utilities  Counsel 


To: 

Manager  of  Utilities 


cc  Mr.  Von.  H.  scott 

Mr.  Leonard  V.  Newton 


DRH 


November  8,  1946 

SUBJECT:   LIABILITY  OF  THE  CHIEF  ADMINISTRATIVE  OFFICER,  DIRECTOR  OF 

PUBLIC  HEALTH  AND  OTHER  HEADS  OF  DEPARTMENTS  FOR  THE  NEGLIGENT 
ACTS  OF  EMPLOYEES  UNDER  THEIR  JURISDICTION. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  which  reads 
as  follows: 

"Kindly  advise  me  as  to  the  liability  of  the  Chief  Ad- 
ministrative Officer,  Director  of  Public  Health,  Superin- 
tendent of  the  San  Francisco  Hospital  and  other  heads  of 
departments  for  aooidents  and  negligence  of  employees  under 
their  Jurisdiction.  The  accidents  referred  to  are  such 
as  may  occur  in  the  various  hospitals  operated  by  the  City 
and  County  of  San  Francisco  whereby  patients  may  fall  out 
of  beds,  be  scalded  by  hot-water  bottles,  be  injured  due 
to  the  malpractice  on  the  part  of  a  doctor  or  negligence 
of  a  nurse  and  Injury  due  to  a  dangerous  and  defective  con- 
dition of  a  sidewalk,  etc" 

OPINION 

The  case  of  Griffin  v.  County  of  Colusa.  44  Cal.App.  (2d)  915  appears 
|;o  be  in  point.  The  Surgeon  and  Director  of  the  County  Hospital  of  the 
'Jounty  of  Colusa  was  made  a  co-defendant,  together  with  certain  other  per- 
lons  in  addition  to  the  County  of  Colusa.  The  amended  complaint  charged 
;hat  the  Director,  one  Joseph  E.  Tillotson,  negligently  and  carelessly  failed 
"#o  furnish  plaintiff  with  proper  nursing  care  and  attention  in  that  plain- 
;iff  was  left  unattended  and  as  a  result  thereof  fell  from  her  bed  and  was 
Jijured  (it  is  my  understanding  that  the  same  situation  was  present  In  a 
jlaim  nude  against  Doctor  Albers).  The  Court  held  that  there  was  no  lia- 
>ility  on  the  part  of  the  Director  using  the  following  language  beginning 
rith  page  922: 

"The  next  point  to  be  considered  is  the  order  sustaining 
the  demurrer  upon  behalf  of  Joseph  E.  Tillotson,  the  surgeon 
and  director  of  the  hospital.  The  amended  complaint  charged 
that  the  defendants  negligently  and  carelessly  failed  to  fur- 
nish plaintiff  with  proper  nursing  care  and  attention  in  that 
defendants  left  plaintiff  unattended,  and  as  a  result  thereof 
she  fell  from  her  bed  and  was  injured.  From  this  allegation 
it  does  not  appear  that  the  defendant  Tillotson  ordered  anyone 
to  do  or  refrain  from  doing  anything  that  caused  the  injury  to 
plaintiff,  or  that  plaintiff  entered  into  any  contract  or  agree- 
ment with  Tillotson  for  her  care  or  attention.   It  is  alleged 
in  the  complaint  that  the  two  defendant  nurses  were  employed 
to  take  care  of  plaintiff,  but  there  is  no  allegation  that  the 
personal  care  or  attention  devolved  upon  Tillotson,  or  that  he 
failed  to  properly  care  for  her  while  she  was  under  his  personal 
care  or  attention. 
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"The  gist  of  the  complaint  against  Tillotson  is  that  he 
was  negligent  in  his  supervision  of  the  nurses,  but  he 
as  director,  did  not  apparently  select  or  employ  these 
nurses,  nor  was  he  as  director,  responsible  to  plaintiff 
for  any  failure  of  supervision,  but  was  answerable  only 
tp  the  county  that  employed  him." 

At  this  point  the  Court  cites  from  the  canes  of  Hilton  y.  Oliver,  204 
Cal.  535  and  Dayle  v.  Board  of  Regents,  66  Cal.  App.  689.  The  Court 
continues  as  follows  on  page  923: 

"It  would  therefore  appear  that  the  personal  care  of  plaintiff 
not  being  upon  defendant  Tillotson,  and  there  being  no  direc- 
tion to  the  nurses  to  do  or  refrain  from  doing  anything 
that  caused  harm  to  plaintiff,  and  there  being  no  contract 
between  plaintiff  and  this  defendant  there  was  no  cause  of 
action  stated  against  him. 

"Defendant  also  urges  that  he  is  a  public  officer,  i.e.,  the 
Director  of  the  County  Hospital  and  the  failure  to  serve 
upon  him  a  claim  for  damages  as  required  by  section  1,  act 
5150,  General  Laws  (Deering  1937,  vol.  two,  p.  2205),  is  fatal 
to  the  maintenance  of  an  action.  (Sponogle  v.  Qurnow,  136 
Cal.  580  (69  Pac.  255).)  Without  discussing  this  point,  what 
has  been  said  before  is  sufficient  to  uphold  the  ruling  of 
the  trial  court." 

The  case  of  Fernelius  v.  Pierce,  22  Cal.  (2d)  226,  was  presented 
to  the  Supreme  Court  after  a  demurrer  had  been  sustained  to  the  complaint 
of  plaintiff.  In  this  case  the  City  Manager  and  the  Chief  of  Police  were 
sought  to  be  held  on  the  theory  that  they  knew  of  the  vicious  high  temper 
and  addiction  to  the  use  of  unnecessary  force  and  violence  and  a  liklihood 
to  unlawfully  assault,  beat,  wound,  illtreat  and  use  unnecessary  force 
land  violence  against  any  person  in  their  charge  on  the  part  of  the  two 
[police  officers  of  the  City  of  Oakland.  The  Complaint  then  alleged,  that 
linspite  of  this  knowledge  the  City  Manager  and  the  Chief  of  Police  continued 
to  permit  the  two  police  officers  in  question  to  remain  on  the  force  and 
"wholly  failed  and  neglected  to  suspend,  discipline  or  discharge  said  police 
officers".  The  Court  held  that  while  it  could  hardly  conceive  that  the 
3hief  of  Police  and  City  Manager  would  keep  the  employees  on  the  force 
mowing  of  their  propensities  the  Complaint,  in  view  of  the  allegations, 
states  a  cause  of  action.  However,  the  Court  made  these  very  pertinent 
observations  in  the  course  of  its  opinion: 

"Defendants  contend  in  effect  that  a  principle  (hereinafter 
stated)  enunciated  in  respondeat  superior  cases  dealing  with 
claims  against  public  officials  for  the  acts  or  neglects  of 
subordinates  is  controlling  here,  that  such  principle  precludes 
recovery  under  that  doctrine,  and  that  if  plaintiffs  cannot 
recover  on  the  respondeat  superior  theory  they  are  wholly  with- 
out remedy  as  against  the  superior  officers. 
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"The  principle  so  enunciated  is  stated  as  an  exception  to 
the  respondeat  superior  rule,   it  Is  the  proposition  that 
superior  public  officers  generally  are  not  liable  for  the 
torts  of  their  subordinates  where  such  subordinates  are 
likewise  public  employees.  Such  exception  to  the  rule  is, 
however,  generally  stated  with  one  or  more  exceptions  to 
its  own  operation.   In  21  Cal.  juris.,  section  17,  at  page 
405.  the  statement  is:  'Pursuant  to  settled  rules,  a  publio 
officer  is  not  responsible  for  the  acts  or  omissions  of 
police  officer."  employed  by  or  under  him,  if  such  subordinates 
are  not  in  his  private  service,  but  are  themselves  servants 
of  the  government,  unless  such  officer  has  directed  the  acts 
to  be  done  or  has  personally  co-operated  therein,  or  unless, 
having  the  power  of  appointment,  he  has  failed  to  use  ordinary 
care  in  the  selection. ' 

"Likewise  in  Michel  v.  Smith  (1922),  188  Cal.  199  (205  P. 
115).  asserted  by  both  plaintiffs  and  defendants  to  be  the 
leading  case  on  the  subject  In  this  state,  the  rule  is  stated 
in  varying  language.  At  page  201,  it  is  declared  as  follows: 
•There  Is  a  well-definod  exception  to  the  general  rule  which 
renders  one  responsible  in  a  civil  action  for  the  tortious 
acts  of  those  employed  by  or  under  him.  A  public  officer  is 
not  responsible  for  the  acts  or  omissions  of  subordinates 
properly  employed  by  or  under  biiriT"  if  such  subordinates  are 
not  In  his  private  service,  tut  are  themselves  servants  of 
the  government,  unless  he  has  directed  such  acts  to  be  done 
or  has  personally  co-operatec1  therein.'  Again,  at  page  202 
(of  188  Gal. )  it  is  stated,  'He  (a  chief  of  police)  xuay  even 
be  charged  with  the  duty  of  selecting  the  members  of  the  force, 
but  he  is  not  responsible  for  their  acts,  unless  he  has  di- 
rected such  acts  to  be  done,  or  has  personally  co-operated  in 
the  offense,  f or  e ach  policeman  is,  like  himself,  a  public 
servant.'  These  'exceptions'  —personal  direction  of,  or  co- 
operation In,  the  offense— obviously  are  personal  faults  of 
the  superior.  So  also  is  failure  to  use  ordinary  care  in  the 
employment  or  discharge  of  a  subordinate.   Mr.  Floyd  R.  Mechem 
in  his  book  entitled  'Public  Offices  and  Officers'  (1890,  Cal- 
laghan  and  Company)  llsta  more  'exceptions'  of  the  same  charac- 
ter.  He  states  the  general  rule  and  then  says  (sec.  790.  p. 
529):  'But  this  general  rule  is  subject  to  certain  exceptions, 
important  to  be  borne  in  mind  and  as  well  settled  as  the  rule 
itself.  Thus  the  superior  officer  will  be  liablu,  (1)  where, 
being  charged  with  the  duty  of  employing  or  retaining  his  sub- 
ordinates, he  negligently  or  wilfully  employes  or  retains  un- 
fit or  improper  persons;  ...or  (3)  where  he  so  carelessly  or 
negligently  oversees,  conducts  or  carries  on  the  business  of 
his  office  as  to  furnish  the  opportunity  for  the  default;  or 
(4)  and  a  fortiori,  wnere  he  has  directed,  authorised  or  co- 
operated in  the  wrong.'  Where  the  superior  officer  has  the 
power  and  duty  of  removal  of  a  subordinate,  no  logical  reason 
appears  why  his  responsibility  for  failure  to  discharge  a 
known  unfit  subordinate  should  be  any  less  than  for  initially 
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employing  such  a  person.  The  doctrine  of  responsibility 
of  public  officers  for  negligence  in  the  appointment  of  a 
subagent  was  recognized  in  the  case  of  Baisley  v.  Henry  (1921), 
55  Cal.  App.  760,  763  (204  P.  599).  The  Court  saidx  'The  rule 
is  that  an  agent  is  not  in  general  liable  to  third  persons  for 
the  misfeasance  or  malfeasance  of  a  subagent  employed  by  him 
in  the  service  of  his  principal,  unless  he  Is  guilty  of  negligence 
in  the  appointment  of  suoh  subagent  or  improperly  co-operates 
in  the  latter's  acts  or  omissions.  (2  C.J.  829.)  An  application 
of  this  principle  Is  found  in  the  rule,  uniformly  recognized, 
that  a  public  officer  is  not  personally  liable  for  the  negligence 
of  an  inferior  officer,  unless  he,  having  the  power  of  appoint- 
ment, has  failed  to  use  ordinary  care  in  the  selection.1" 

4HHKHHHHHHH*   (page  240) 

"The  several  other  cases  cited  by  defendants  enunciating  in 
varying  language  the  proposition  stated  in  the  union  Bank  & 
Trust  Co*  case  (supra,  11  Cal.  2d  675)  are  all  equally  subject 
to  differentiation  from  the  case  we  are  considering.  In  Van 
Vorce  v.  Thomas  (1937),  18  Cal.  App.  2d  723,  726  (64  P. 2d  772), 
the  District  Court  of  Appeal  recited  typical  facts  as  to  the 
personnel  organization  of  a  large  office,  but  containing  no 
implication  of  negligence  on  the  part  of  the  head  of  the  office, 
and  declared,  'Under  such  circumstances,  to  make  the  head  of 
the  office  respond  in  damages  for  the  negligent  discharge  of 
duties,  which  he  has  no  choice  but  to  delegate  to  others,  becomes 
'manifestly  unjust. ■  »  But  certainly  it  is  not  'manifestly  un- 
just' to  hold  a  superior  officer  to  reasonable  diligence  in  the 
discharge  of  his  own  dutiesU" 

In  this  concurring  opinion  Judge  Shenk,  on  page  246  used  the  follow- 
ig  language: 

"A  sound  public  policy  supports  the  general  rule  of  non-lia- 
bility of  superior  public  officers  for  the  toits  of  inferior 
civil  service  officers  and  employees  and  exceptions  to  that 
rule  should  not  be  extended;  otherwise,  the  assumption  of  pub- 
lie  office  with  liability  for  the  misdeeds  of  inferiors  occupy- 
ing civil  service  positions,  many  times  numbering  thousands, 
would  indeed  be  a  hazardous  undertaking." 

In  People  vs.  Standard  Aooident  Ins.  Co..  42  Cal.  App.  (2d)  409  in 
;scussing  the  liability  of  the  Golden  Gate  International  Exposition  and 
1%   executive  officers  of  the  California  Commission  with  respect  to  lia- 
Hity  created  by  law  for  any  damage  to  persons  or  property  done  by  the 
lents,  servants  or  employees  upon  premises  under  control  and  management 
i.   the  Commission,  the  Court  had  the  following  to  sqy  beginning  on  page 

kij 

"Although  the  doctrine  of  respondeat  superior  does  not 
apply  in  the  relation  between  the  officers  or  officials 
of  the  state  and  their  deputies  and  subordinates,  a  superior 
officer  is  liable  for  the  tortious  act  of  the  subordinate 


#5 

If  he  participates  in  or  directs  the  act.   (Van  Vorce  vs. 
Thomas,  18  Cal.  App.  (2d)  723  (64  Pac.  (2d)  772).)   The 
aot  is  In  contemplation  of  law  the  act  of  the  superior. 
An  officer  may  also  be  liable  for  negligence  in  the  selection 
of  subordinates.  The  Attorney-General  replies  that  under 
Article  XXIV  of  the  Constitution  the  Commission  must  select 
and  employ  its  personnel  pursuant  to  the  State  Civil  Service 
Aot  which  aot  provides  for  the  actual  selection  of  employees 
by  the  State  Personnel  Board. 

"The  modern  view  adopted  in  this  state  is  that  public  officers 
are  not  civilly  liable  for  torts  of  deputies,  when  the  latter 
are  themselves  statutory  officers  or  not  under  the  superior's 
unrestricted  control  or  right  of  hiring  and  discharging. 
(Michel  v.  Smith,  188  Cal.  199  (205  Pac.  113);  Van  Vorce  v. 
Thomas,  18  Cal.  App.  (2d)  723  (64  Pac.  (2d)  772);  Union  Bank 
&  Trust  Co.  v.  Los  Angeles  County,  (Cal.)  74  Pac.  (2d)  240.) 
However,  an  officer  whose  appointee  is  selected  from  a  res- 
tricted list  and  who  Is  under  civil  service  regulations  may 
be  liable  for  the  acts  of  such  appointee  If  he  has  directed 
such  act  to  be  done,  or  has  otherwise  personally  cooperated 
in  the  doing  of  the  act.  (Lorah  v.  Biscailuz,  12  Cal.  Aop. 
(2d)  100  (54  Pac.  (2d)  1125).)  Also,  provision  is  made  in  the 
act  and  the  rules  adopted  by  the  Personnel  Board  under  the 
authority  of  the  statute  for  temporary  and  emergency  appoint- 
ments under  certain  specified  conditions." 

The  case  of  Reed  y.  Molony.  38  Cal.  App.  (2d)  405,  concerned  Itself 
th  the  liability  of  the  members  of  the  State  Board  of  Medical  Examiners 
bh  respect  to  the  negligence  of  one  of  its  agents  In  illegally,  without 
search  warrant  or  an  order  of  court  and  against  the  protests  of  the  plain- 
ffs  taking  from  their  possession  certain  medical  formula  and  certain  other 
aperty.  The  Court  disposed  of  the  contention  of  the  plaintiffs  with  the 
Llowing  language  beginning  on  page  409: 

"The  defendants  are  sued  In  their  official  capacity.  The 
members  of  the  State  Board  of  Melcal  Examiners  are  public 
officers.  The  special  officer,  Byrne,  was  a  public  peace 
officer.   (Sec.  817,  Pen.  Code.)   Since  it  is  alleged  that 
William  Byrne  is  a  mere  subordinate  officer  of  the  board  and 
that  he  illegally  seized  and  retained  the  property  without 
specific  direction  or  the  cooperation  of  the  members  of  the 
board,  they  are  not  liable  for  his  tort.   (Hilton  v.  Oliver, 
204  Cal.  535  (269  Pac.  425,  61  A.L.R.  297);  Michel  v.  Smith, 
188  Cal.  199  (205  Pac.  113);  102  A.L.R.  174,  note.)   The 
allegation  that  Byrne  acted  »In  his  official  capacity  and 
under  color  of  his  office1,  is  a  mere  conclusion  of  law. 
(Purdy  v.  Pac.  Surety  Co.,  50  Colo.  273  (109  Bac.  961,  Ann. 
Cas.  1912C.  577);  Clement  v.  Dunn,  114  Cal.  App.  60  (299 
Pac.  545).)   In  the  present  case  it  is  affirmatively  alleged 
that  Byrne  acted  illegally  without  a  warrant.  Under  such 
circumstances  the  members  of  the  board  are  not  liable  for  the 
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tort  of  a  subordinate  officer,  for  the  reason  that  the 
doctrine  of  respondeat  superior  does  not  apply.   In  Michel 
v.  Smith,  supra,  a  judgment  for  damages  for  false  Imprison- 
ment against  a  chief  of  police  and  a  sergeant,  together  with 
two  subordinate  officers,  was  reversed  on  the  ground  that  the 
doctrine  of  respondeat  superior  did  not  apply  so  as  to  render 
the  chief  and  sergeant  of  the  police  department  liable  for  the 
tort  of  inferior  officers,  since  the  superior  officers  did 
not  direct  or  participate  in  the  illegal  arrest.  The  syllabus 
correctly  states  the  law  of  that  case  as  follows i 

" 'A  public  officer  Is  not  responsible  for  the  acts  or  omissions 
of  subordinates  properly  employed  by  or  under  aim,  if  such 
subordinates  are  not  in  his  private  service,  but  are  themselves 
servants  of  the  government,  unless  he  has  directed  such  acts" 
to  be  d.,ne  or  has  personally  cooperated  therein*' 

"In  the  case  of  Hilton  v.  Oliver,  supra,  a  judgment  against  the 
trustees  of  a  reclamation  district  for  damages  for  the  tort 
of  subordinate  officers  was  reversed  for  the  same  reason 
assigned  in  the  Michel  case.  The  court  said  in  that  regard: 

"'The  defendant  trustees  can  be  held  liable  under  the  facts 
shown  herein  only  by  reason  of  the  application  of  the  doctrine 
of  respondeat  superior.  This  doctrine  has  no  application  as 
between  a  public  officer  and  his  subordinates  who  are  likewise 
in  the  public  service,  unless  the  public  officer  has  directed 
or  countenanced  the  tortious  acts  to  be  done  or  has  cooperated 
therein. ,n 

In  Downey  y,  Allen,  36  Cal.  App.  (2d)  269,  the  District  Attorney,  De- 
uty  District  Attorney,  Sheriff  and  the  Chief  of  Police  were  made  defendants 
n  a  Complaint  in  which  it  was  alleged  that  they  caused  the  arrest  of  plain- 
iff  for  accepting  a  bribe  of  Fifty  Dollars  ($50.00)  which  arrest  was  based 
pon  certain  information  supplied  to  them  by  one  Matlak.   Judgment  was  ren- 
ered  on  behalf  of  all  the  aforementioned  defendants  and  the  court  used  the 
ollowing  language  with  respect  to  the  liability  of  the  Chief  of  Police: 

"With  respect  to  the  respondent  McClelland,  chief  of  police 
of  Long  Beach,  it  was  held  in  Michel  v.  Smith,  188  Cal.  199, 
201  (205  Pac,  113),  that  the  chief  of  a  municipal  police  de- 
partment, even  though  he  be  charged  with  the  duty  of  select- 
ing members  of  his  force,  is  not  responsible  for  their  acts, 
unless  he  has  directed  such  acts  to  be  done  or  has  personally 
cooperated  in  the  offense,  for  each  policeman  is,  like  himself, 
a  public  servant,   (See,  also,  Bower  v.  Davis,  13  Cal,  App. 
(2d)  678  (57  Pac.  (2d)  574).)" 

In  Noack  v.  Zellerbach.  11  Cal.  App.  (2d)  186,  an  effort  was  made  to 
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hold  the  Pish  and  Game  Commissioners  for  the  acts  of  a  deputy  who  wrong- 
ly confiscated  certain  Salmon  and  threatened  to  arrest  the  fisherman 
when,  as  a  matter  of  fact,  the  fisherman  had  done  no  wrong  and  the  Salmon 
had  been  illegally  confiscated.  The  doctrine  of  respondeat  superior  is 
expounded  as  follows  on  page  188 : 

"In  holding  that  a  chief  of  police  was  not  liable  for  the 
acts  of  policemen,  the  Supreme  Court  in  Michel  v.  Smith, 
188  Cal.  199,  201  (205  Pac.  113),  said:  'A  public  officer 
is  not  responsible  for  the  acts  or  omissions  of  subordinates 
properly  employed  by  or  under  him,  if  such  subordinates  are 
not  in  his  private  service,  but  are  themselves  servants  of 
the  government,  unless  he  has  directed  such  acts  to  be  done 
or  has  personally  cooperated  therein. »  The  statement  is  in 
accord  with  the  rule  uniformly  followed  in  other  jurisdictions. 
(1  A.L.R.  222;  3  A.L.R.  149;  12  A.L.K.  980.)   In  Hilton  v. 
Oliver,  204  Cal.  535  (269  Pac.  425,  61  A.L.R.  297),  trustees 
of  a  reclamation  district  were  held  not  liable  for  the  neg- 
ligence of  subordinates,  the  court  saying  (p.  559):  'The  de- 
fendant trustees  can  be  held  liable  under  the  facts  shown  herein 
only  by  reason  of  the  application  of  the  doctrine  of  respondeat 
superior.  This  doctrine  has  no  application  as  between  a  pub- 
lic officer  and  his  subordinates  who  are  likewise  in  the  public 
service,  unless  the  public  officer  has  directed  or  countenanced 
the  tortious  acts  to  be  done  or  has  cooperated  therein. ■  (See 
annotation  in  61  A.L.R.  300. )n 

The  caso  of  Y/olfsen  v.  Wheeler,  130  Cal.  App.  475,  is  somewhat 
different  than  the  cited  cases  in  that  the  Agricultural  Commissioner  had 
knowledge  that  his  deputy  was  using  certain  known  virulent  poison  to 
kill  rodents  under  circumstances  which  made  the  poison  accessible  to 
sheep  resulting  in  their  death.  However,  on  page  486  the  court  explains 
the  liability  of  the  public  officers: 

"Public  officers  aie  not  ordinarily  liable  for  the  acts  of 
subordinate  officers,  but  wherever  they  participate  in,  or 
direct  certain  acts  to  be  done  or  co-operate  in  the  acts  of 
negligence,  they  become  liable.  This  is  clearly  set  forth 
in  22  Ruling  Case  Law,  page  487,  as  follows:  » Public  officers 
and  agents  of  the  government  are  not  liable  for  the  acts  or 
defaults,  negligence  or  omission  of  subordinate  officials 
in  the  public  service,  whether  appointed  by  them  or  not,  unless 
they  direct  the  act  complained  of  to  be  done  or  personally 
co-operated  in  the  negligence  from  which  the  injury  results. • 
Stated  conversely,  oubllc  officers  are  liable  personally  to 
third  persons  who  are  injured  by  their  personal  neglect.  Where- 
ver a  public  officer  directs  the  acts  of  a  subordinate,  to 
be  performed  In  a  particular  manner,  and  that  roanner  is  neg- 
ligent, the  public  officer  is  liable.  He  may  also  be  liable 
by  acquiescence  therein,  ratification  and  co-operation. 
(Dowler  v.  Johnson,  225  N.Y.  39  (121  N.  E.  487,  3  A.L.R.  146); 
see,  also,  46  C.J.,  p.  1045.) 
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For  additional  cases  see: 

Hilton  v.  Oliver.  204  Cal.  535 
Shannon  v.  Floishacker,  116  Cal.  App.  258 
Baisley  v.  Henry.  55  Cal.  App.  760 
Michel  v.  Smith.  188  Cal.  199 
Fresno  National  Bank  v.  Hawkins.  93  Cal.  551 
For  articles  on  this  general  subject  see 
12  So.  Cal.  Law  Review.  127  at  260. 
28  Oal.  Law  Review.  49 

102  A.  L.  R.  174 

I 

The  importance  of  reaching  a  correct  conclusion  as  to  the  liability 
r  non-liability  of  a  department  head  for  the  torts  of  a  subordinate  is 
•cognized.   It  is  highly  important  to  the  head  for  the  reason  if  he  is 
laid  answerable  in  damages  for  any  act  of  his  subordinates  his  personal 
iortune,  whether  large  or  small,  may  be  taken  to  satisfy  the  judgment 
btained.  The  conclusion  is  of  equal  importance  to  the  City.   If  heads 
f  departments  are  to  be  held  liable  few,  if  any,  persons  will  risk  their 
orklly  possessions  for  the  questionable  honor  of  occupying  an  executive 
r  administrative  position  with  the  City.  Thus  the  City  will  be  deprived 
f  the  services  of  responsible  persons  and  the  choice  of  employees  very 
imited. 

In  view  of  the  authorities  cited  it  appears  there  is  no  liability 
'pon  department  heads,  unless  facts  establish  that  the  head  of  a  de- 
;artraent  actually  participates  in  the  torts  of  his  subordinates,  directed 
be  doing  of  the  torts  or  engaged  or  retained  as  a  subordinate  an  in- 
ompetent,  unskillful  or  vicious  person  or  one  the  department  head  knows 
<r  should  have  known  to  be  unfit  for  the  petition  he  or  she  occupies. 

Respectfully  submitted, 


CITY  ATTORNEY 
'51  Chief  Administrative  Officer 


November  12,  I  946 

:  |        . 

ku  hut  ion  r 

••Bile men: 

rhls    office   is    In  recolpt   of   your  request  for  en  opinion  reeding 
es   follows: 

n.'ie    have  recently  held,    out   not   yet  completed,   e   promotional  ex- 
amination from  the  rank  of     o  tor  man  and  conductor  on  the   Hun  lei  pal 

Uway  to  the  rank  of    inspector,    municipal  Railway,   Class  S110. 
A  oopy  of  the   examination  announcement   is  attach   hereto.       Tn^or 
the  terms   of  this  announcement  and   in  accord  wit.  -ovious 

practice  and  policy  of  the   ^ivil  Lervice  Commission,   and  purmuant 
to  the  provisions   of  section  146  of  the  ohsrtor,   the  Civil  ..ervice 
Commission  t;tve  consideration  to  ascertained  merit  and  records   of 
city  and  county  service   of  applicants   in  this  examination, 

sase  note   lte^is  2  and  3  as   set  forth  in  the  axc:nIrj&tion  announce- 
ment attaoLed,   un^er  the   subject   "Scope  In* t ion".     Under   t..e 
subject   (item  2)    "Ascertained  ;:varit  based  on  record   of  meritorious 
service   la  the   city  and  county  service",   all  participants   in  the 
exaui nation  who  had  a  cloan  record  of   service  with  the   city  and 
county  were  allowed  the   full  50  points  credited  fee   i  ifa   subject. 

tior.s  were  msde  fl  M   50  points    in  tuose  cases  *  ere  the 

applicants    ..ad  been  suspended  or   other  disciplinary  actions   taken 
against  them  i'or  delinquencies   or  acts   of  demerit.      In  order  to   .lace 
all   participants   on  an  equal  basis  we  considered  only   the   period  be- 

1  ptember  44   in  rating  acts   of  demerit   or  delinquencies, 

In   t:iis   coar.oction  it   snould  be   noted  o   commission  adopted 

this   policy  of   rating   only  the  period  since  September  29,   1j44 
beoause   it   was  felt  that  to  <_;o  beyond  that  date  would  work  to  the 
disadvantage   of   fc  .  Icipel   keilway  employees   in  the   city  ser- 

vice prior  to  that  date   since   former  ..Arlcet  Street  employees   only 
beoano  employoes   on  that  date  and  their  records   of  sorvlce  with 
the     .arket  Street   ..allwey  were   not  subject  to  appraisal  for  the 
purpose   of  rating  ascertained  merit  even   if  the  commission  had 
the   power  to  appraise  records   of  service  under  the  private  company. 

"Under  item  3  -    'City  and  county  service  based  on  records   of 
seniority  in  the  next   lower  rank  and  records   of  other  city  and 
county  service',  all  service  with  the  eity  and  county  was  con- 
sidered and  employees   having   the  longest  service  with  the  city 
and  county  reoelved  a  relatively  larger  percent  of  the   total   of 

,)oin.o   allowable    in  this    subject.      Former     arket   :  treet   hall- 
way employees  received  credit  for  city  and  county  service  only 
slnee  September  26,    1«44  and  any  prior  servloe  had  by  them  with 
the  former     arket  Street  railway  was  not   credited  or  rated  in 
this   examination.      T  .is    likewise    is    in  accord  with   a   Ion;:   standing 
policy  of  the  commission  and  the   same  procedure  was   followed   in  the 
case   of  Spring  Valley    <ater  employees    in  promotional  examinations 

I  since   the   acquis  1 lion  of   the  Spring  Valley    .ater  Company. 

"we  attached  hereto  a   statement   titled   »  .let hod  of  rating  ascer- 
tained   urlt  and   city  and  county  service   in  promotive  examinations 
other  than   the  uniformed  ranks   of  the    .  olice  and  lire  lepartaents '. 
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L»  smthod  of  rating  this  subject  has  boon  adopted  by  the 
I  ioe    uonmiBsion  and    is   substantially  the   same  an 
that  adopted   in  1042,       ,'lnor  amendments  were    nade  as   of 
April  3,   1946,      You  will  note   that   in  rating  city  and  county 
service  based  on  roc.-rds   of  seniority  otc,    only  service  with 
the   city  and  county   is   considered. 

"In  short,   nowhere   in  the  charter  and  nowhere   In  the  rules  or 
the  written  rulings   of  the    .  ivll     ervlce  commission  is  there 
authority  for  crediting  and  rating  servioe  with  a   private  cor- 
poration prior  to  its  acquisition  by  the  city  in  any  promotional 
examination. 

I   are  now  requested  by  Division  1330,  A.;,,   of      . ,      .    .   and 
:..   C.  h.   of  A«    to  revise   the  rating  of  the  city  and  county  ser- 
vice   in  this  examination  no  as   to  crec.lt  prior  sei'vice  with  the 
former    .arket  htreet   ..allway  before    its  acquisition  by  t..o   city, 
bad  by  former  employees    of   that   company  who  are   patrlcipants    la 
the  examination  for  promotion  to  inspector.     The  union  contends 
that  section  125  of  the  city  cuartor  would  authorize   the  commis- 
sion to  credit  such  employees  wltn  service  had  by  them  with  the 
ar.^et  street   hallway,      The  coisraission  is   unable  to  find  a. 
in  section  125  or  elsewuere   in  the   charter  any  authority  to  gftsii 
this   request. 

"We  shall  appreciate  youradviee  at   your  earliest  convenience  as 
to  whether  the   commission's   position   is  proper  in  denying  the 
request    of   the   union." 

In  addition  to  the  f era  ;oliv;  request,    I   have   In  my  possession 
the  scope  circular  concern!.  lion  for    raspoctor  as   well 

as   the  document  entitled  "Method  of  ratin.j  ascertained    tsrlt  and 
city  and  county  service   in  promotive  examinations   ot  MB  the 

uniformed  ranks   of  the    i-olice  and   Fire   £  apartments."      nowhere   have 
I  been  able   to  find  anything  to  sustain  the   position  of  1 ivision  1380, 
A. A.   of  .  .,      .      .   tad      .   I  .      .   of  A.      I  have  particularly  examined 
t.o    only  lant;uac~e   of  Section  125   o,  arter  wnic  possibly 

be   construed   to  uphold   tne   position  of   the    .nion.     Tais   lanc;ua1;e 
reads  as  follows: 

"All  persons  employed  in  the   operating  service   of  sny  pxiblic 
utility  .-ereafter  ac-, aired  by   the  city  and  county,   at    I 
time   the   sa.ne    is  taken  over  by  the  city  and  county,   and  w 
shall    .avo  been  so  employed  for  at  least  one  year  prior  to 

I   date   of  such  acquisition,    shall  be  continued   in  their 
respective   positions   and  sliall  be  deemed  appointed  to  such 
positions,    under,    and  entitled   to   all   the  benefits    of,    the 
civil   service   provisions    of   this    charter;    provided,    however, 
that   no  person  who   is    not   a  citizen  of  the    United  States   shall 
be    so   continued    in   or   appointed   to   his    position.11 
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owevar,  tae  quoted  language  contained  in  Gection  125  does  not 
concern  promotive  examination*.  \ou   will  note  that  it  refers 
only  to  the  particular  position  occupied  by  the  employee  at  the  time 
the  utility  was  taken  over  by  the  City  and  County.  The  section  pro- 
vides further  that  t:;e  employee  shall  be  continuod  In  his  respective 
position  snd  shall  be  deemed  appointed  to  thle  particular  position 
and  entitled  to  all  the  benefits  of  the  Civil  Service  provisions  of 
the  Charter  in  connection  therewith.  Tae  Charter  in  nowise  <jives 
such  an  employee  a  preference  with  resect  to  all  future  examinations. 
It  norely  had  tr.e  effect  of  assuring  tae  employee  that  he  would  be 
continued  in  nie  Job  as  a  City  and  County  employee  instead  of  as 
the  employee  of  a  private  utility  corporation. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  former 
Market  .  treet  "ellway  company  employees  are  not  entitled  to  credit 
for  prior  service  with  the  former  Market  Street  Railway  before 
acquisition  by  the  City. 

respectfully  eabmltted, 


CITY  ATTORKEY 


MB 

Toi  Civil  I orvice  Commission 


w> 


Novamber   12,    1946 
SUBJECT:      Appeal  by  Lessee   of  City-owned 

property  from  Ruling   of  City  Planning  Commission. 

Gentlemen: 

This  will   acknowledge  receipt    of  your  recent  request   for  an 
opinion  wherein  you  seek   information  as   to  what   action  Mr.   Grove    J. 
Fink  must   take    if   he   seeks   to  appeal   from  the   City  Planning  Commis- 
sion's  action  in  denying   the   application  to  rezone   certain  property 
from  a  first  residential   district   to  a  commercial  district.      The 
property   in  question  is   city-owned  but   leased  to  Mr.    Grove    J.    Pink. 

OPINION 

(1)  Prom  what  you  state,  Mr.  Fink  is  the  lessee  of  a  certain 
city  property.   He  has  sought  to  rezone  the  property  from  a  first  resi- 
dential district  to  a  commercial  district.   The  Planning  Commission 
denied  this  application.   He  apparently  now  desires  to  appeal  therefrom 
to  the  Board  of  Supervisors.   He  has  the  right  to  appeal  provided  he 
obtains  and  files  a  written  protest  subscribed  by  the  owners  of  20$ 

of  the  property  affected,  as  set  forth  in  Section  117  of  the  Charter. 

(2)  Mr.  Pink's  sole  right  to  file  the  original  application  to  re- 
zone the  property,  as  well  as  his  right  to  appeal  from  a  denial  tnereof , 
is  founded  on  his  appearing  for  and  as  the  agent  of  the  owner  thereof. 
The  very  lease,  executed  by  the  city,  as  owner  of  the  property,  con- 
templates that  the  lessee,  Kr«  Fink,  would  make  such  an  application,  for 
it  goes  on  to  provide  In  paragraph  X  thereof  that:  "in  the  event  lessee 
is  denied  a  change  in  zoning  to  use  the  demised  premises  for  the  purposes 
of  this  lease  ...  then  lessee  may  cancel  this  lease  ..." 

(3)  The  city  as  owner  of  property  used  for  a  proprietary  use  (such 
as  in  this  case)  is  in  no  different  status  than  any  private  owner  of 
property  would  be  Insofar  as  compliance  with  the  zoning  law  is  concerned. 

(4)  Should  there  be  any  other  city  property  within  the  area  of 
three  hundred  feet  of  all  the  exterior  boundaries  of  the  area  affected, 
that  city  property  would  not  be  taken  into  consideration  in  determining 
whether  a  sufficient  amount  of  the  property  is  represented  in  the  pro- 
test on  appeal. 

Your  attention  is  particularly  called  to  that  portion  of  tne  zoning 
ordinance  which  requires  tnat  a  protest  in  writing,  properly  executed, 
must  be  filed  with  the  -oard  of  Supervisors  within  thirty  days  of  the 
date  of  the  City  Planning  Commission's  resolution  thereon. 

Respectfully  submitted, 


CITY  ATTORNEY 
To:   Board  of  Supervisors 
cc:    Mayor 
JM 


m> 


November  15,  1946. 


SUBJECT:  Abatement  of  Dangerous  Condition  on  Tax 
Deed  Land  by  Contribution  of  Municipal 
Funds, 

Gentlemen : 

You  have  made  the  following  request: 

REQUEST 

"On  October  7,  1946,  the  Controller  of  the  State  of  Cal- 
ifornia directed  a  letter  to  you  in  connection  with  a  public 
nuisance  existing  on  Lot  1,  Block  2035/A,  located  at  Fourteenth 
Avenue  and  Noriega  Street,  and  request  was  made  therein  that 
the  cost  for  the  abatement  of  said  public  nuisance  be  borne 
by  the  City  and  County  of  San  Francisco.  A  copy  of  said 
letter  is  attached  hereto  for  your  ready  reference. 

"The  Board  of  Supervisors,  joint  addresses  of  the  Con- 
troller's letter,  has  referred  the  matter  to  its  Judiciary 
Committee  for  consideration,  and  the  committee  hereby  respect- 
fully requests  that  you  favor  it  with  your  report  and  recom- 
mendation as  to  any  action  that  the  Board  may  be  required  to 
take  under  the  circumstances." 

OPINION 

It  appears  that  the  land  in  question  is  tax  deeded  to  the 
State,  and  there  exists  on  it  a  cliff  of  twenty-four  feet  in  height. 
Since  children  play  on  the  property,  there  is  some  possibility  of  in- 
jury, and  one  of  the  district  improvement  clubs  has  requested  the 
erection  of  a  fence  around  the  precipice.  The  State  Controller  has 
no  funds  to  do  this  and  has  suggested  that  the  City  bear  the  expense 
because  all  rents  from  such  tax  deeded  lands  are  turned  over  to  the 
City.  The  parcel  in  question  is  not  leased  however. 

The  Controller  would  not  be  justified  in  authorizing  the 
expenditure  of  municipal  funds  to  erect  a  fence,  for  it  would  not  be 
for  a  municipal  purpose.   In  effect  It  would  be  :uaking  a  gift  of  the 
fence  to  the  State,  now  the  holder  of  title,  or  to  the  former  owner 
if  he  should  elect  to  redeem  the  parcel. 

Any  liability  for  injury  would,  of  course,  be  the  State's, 
and  an  expenditure  to  protect  it  from  possible  liability  would  not 
seem  justified. 

It  is  the  opinion  of  this  office  that  under  the  circumstances 
no  expenditure  of  City  funds  for  this  purpose  can  lawfully  be  made. 

Respectfully  submitted, 
3oard  of  Supervisors 
CC  -  Mayor  CITY  ATTORNEY 


mv 


November  15,  1946 


SUBJECT:   LKASINO  OF  BEACH  CHALET  TO  VETERANS  ORGANIZATIONS. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as  follows: 

"We  have  received  a  proposal  from  an  American  Legion 
Post  to  lease  a  building  located  on  Park  property  and  under 
our  Jurisdiction,  to  be  used  as  a  community  social  center, 
club  rooms  and  meeting  hall  for  this  legion  post. 

"The  proponents  have  stated  that  the  public  is  always 
welcomed  at  legion  posts  and  that  this  policy  would  follow 
if  it  would  be  allowed  to  lease  the  above  stated  premises. 
The  building  In  question  is  the  Beach  Chalet,  formerly  used 
as  a  restaurant* 

"May  we  have  a  written  opinion  as  to  whether  or  not  the 
Commission  has  the  right  to  lease  a  building  to  a  private 
organization  to  be  used  in  the  manner  as  stated  above." 

OPINION 

Our  governmental  institutions  and  functions  depend  in  a  very  great 
leasure  upon  the  perpetuation  of  that  patriotic  Impulse  which  Impels 
i»ne  to  sacrifice  his  all  for  the  ideas  and  ideals  which  form  the  very 
'oundation  of  our  republic.  The  American  Legion,  being  composed  entirely 
I  veterans  of  both  World  Yi/ars,  is  primarily  an  organization  whose  pur- 
>ose  is  to  revivify,  broadcase  and  perpetuate  that  spirit  of  patriotism. 

A  building  does  not  have  to  be  open  to  the  public  Generally  In  order 
.o  bring  its  maintenance  and  use  within  the  meaning  and  designation  of 
[i  public  purpose.  If  it  Is  used  for  the  promotion  of  patriotism,  it  has 
'•en  held  that  such  a  use  is  not  only  a  public  purpose  but  the  most  ele- 
mental of  public  purposes.  See  Allied  Architects*  Association  of  L.  A. 
r.   H.  A.  Payne,  etc.  192  TTal.  43TT"      -——-—--—--—-----_--—-__ 

This  rule  of  law  was  cited  with  approval  and  upheld  in  a  later  case 
soncerning  a  Veterans  Memorial  Building  the  City  of  Oakland.   See  Slavich 
'•   Hamilton.  201  Cal.  299. 

Upon  the  authority  of  the  cited  cases,  you  are  advised  that  you  may 
.ease  the  Beach  Chalet  to  veterans  organizations* 

Respectfully  submitted, 

CITY  ATTORNEY 
'o:  The  Park  Commission 
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November  15,  1946 


Subject?  salary  standardization, 

(1)  judges  not  subject  to, 

(2)  elective  officers  salaries  may  be  increased  luring  term. 

rentlemenj 

Your  request  for  opinion  regarding  Charter  Amendment  No,  8,  adopted 
lovember  5,  1946,  amending  Section  151.1  adding  elective  officers  of  the 
>lty  and  county  to  salary  standardization  provisions  of  the  Charter,  is 
is  follows : 

"1,  Are  we  correct  in  assuming  that  the  amendment 
when  ratified  will  not  affect  the  salaries  of  the 
Judges  of  the  Municipal  and  Superior  Courts,  nor  change 
the  salary  fixing  authority  therefor? 

"2.   In  view  of  the  constitutional  provisions  relating 
thereto,  can  any  change  In  compensation  of  elective 
officials,  which  may  be  determined  under  the  salary 
standardization  provisions  of  the  Charter,  be  made 
effective  during  the  course  of  the  term  which  the  elective 
official  is  serving  at  the  time  amendment  No,  8  becomes 
effective? 

"3.  If  your  answer  to  question  No,  2  is  in  the  negative, 
could  such  changes  be  made  effective  in  the  compensation 
of  an  official  who  is  appointed  to  serve  out  the  unex- 
pired current  term  of  the  present  elective  official?11 

OPINION 

1,  Article  VI,  Sections  11  and  12  of  the  State  Constitution  provide 
;hat  the  salaries  of  the  judges  of  the  Superior  Court  and  Municipal  Court 
shall  be  fixed  by  the  State  Legislature.  This  is  accomplished  by  general 
(laws  on  the  subject  which  are  not  affected  by  the  approval  of  the  charter 
[amendment  by  the  Legislature,  Furthermore,  the  judges  of  the  Superior 
and  Municipal  Courts  are  not  elective  officers  of  the  city  end  county. 
You  are  therefore  correct  in  assuming  that  Section  151,1  as  amended  will 
Hot  affect  the  salaries  of  such  judges  nor  change  the  salary  fixing  authori- 
ty therefor.   (See  Sevier  v,  Riley,  198  Cal,  170;  Crawford  v.  Payne,  12 
3.A.  2d.  485) 

2,  Article  XI,  Section  5,  of  the  State  Constitution  provides  in 
part  as  follows: 

"The  compensation  of  any  county,  township  or  municipal 
officer  shall  not  be  increased  after  his  election  or 
during  his  term  of  office,  nor  shall  the  term  of  any 
such  officer  be  extended  beyond  the  period  for  which  he 
was  elected  or  appointed," 

This  section  also  provides  as  follows: 
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"The  provisions  of  this  section  shall  not  be  construed 
to  abridge,  modify  or  otherwise  affect  the  provisions 
of  Sections  7^,  7ga  and  8&  of  this  article,  relating 
to  county  or  city  and  county  charters." 

By  virtue  of  the  provision  last  quoted,  it  is  clear  that  the  pro- 
ision  first  quoted  is  not  a  prohibition  upon  increase  during  term  of  the 
alary  of  any  city  and  county  officer  by  virtue  of  the  operation  of  any 
ections  of  ur  charter  providing  therefor.  This  is  true  because  Section 
i  of  Article  XI  of  the  State  Constitution  specif ically  grants  authority 
o  the  city  and  county  to  provide  by  its  charter  for  the  compensation  of 
ts  officers  and  employees.  Section  8^,  being  excluded  from  the  prohibition 
■  to  increase,  is  not  affected  thereby. 

The  question  is  also  settled,  however,  by  another  provision  of  Section 
-  Article  XI,  the  meaning  and  application  of  which  have  been  adjudicated. 
his  provision  was  inserted  in  Section  5,  in  1944,  immediately  after  the 
bove  quoted  prohibition  against  increase  of  salary,  and  ia  as  follows: 


"The  legislature  by  a  two-thirds  vote  of  the  members  of  each 
house  may  suspend  the  provision  hereof  prohibiting  the  increase 
of  compensation  of  any  county,  township  or  municipal  officer 
after  his  election  or  during  his  term  of  office  for  any  period 
during  which  the  United  States  is  engaged  in  war  and  for  one 
year  after  the  termination  of  hostilities  therein  as  proclaimed 
by  the  President  of  the  United  States." 


By  Statutes  of  1945,  Chapter  5,  the  Legislature  by  an  urgency  measure, 
proved  January  24,  1945,  suspended  the  provision  against  increase  of  salary 
r  a  period  from  the  effective  date  of  the  act  to  six  months  after  the 
isident's  proclamation.  This  suspension  is  now  In  effect,  as  there  has 
in  no  such  Presidential  proclamation  to  date. 

This  statute  is  adjudicated  in  the  mandamus  proceeding  of  Busch  v. 
:ner,  County  Auditor  of  Lake  County.  26  Cal.  (2d)  817.   In  this  proceed- 
5,  a  writ  or  mandate  was  granted  to  compel  the  respondent  to  pay  petition- 

s  salary  at  a  rate  increased  during  his  term.  His  salary  was  fixed  by 
t   Legislature  for  $1800  a  year  until  the  year  1943,  when  the  Legislature 

amendment  of  the  Political  Code  increased  the  salary  to  $2400  per  year* 
>  statute  was  silent  with  respect  to  its  applicability  to  incumbents.  Res- 
ident did  not  receive  the  increase  during  his  term  and  was  clearly  not 
iitled  to  it  until  the  effective  date  of  the  above  statute.  At  that  time, 

claimed  the  increased  amount  although  the  statute  providing  the  increase 
li  enacted  prior  to  either  the  constitutional  amendment  or  the  a'oove  statute. 
I  holding  petitioner  entitled  to  the  increase,  the  Court  stated  at  page 
I.  as  follows) 

"A  statute  purporting.  In  general  terms,  to  increase  salaries 
would  ordinarily  be  construed  to  include  Incumbents,  and  but 
for  the  constitutional  bar  would  do  so.   when  tho  prohibition 
of  the  Constitution  ceases  to  operate,  there  Is  no  longer  any 
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reason  to  limit  the  statute,  and  its  literal  moaning  may  be 
carried  out  lu  full*  The  reason  why  the  prohibition  ceases 
to  "o  "erate  is  onti'rely  immaterial,  v/hether  it  is  because  of 
expiration  of  the  period  designated  in  the  Constitution  or 
because  of  an  amendment  changing  the  Constitution.   We  hold, 
therefore,  that  the  1943  act  increasing  the  salary  of  the 
District  Attorney  of  Lake  County  was  Intended  to  take  effect 
as  soon  as  it  lawfully  could,  including  the  contingency  of  a 
constitutional  amendment  permitting  an  operative  date  earlier 
than  would  have  been  permissible  under  the  Constitution  as 
it  existed  in  1943." 

Article  XI,  Section  5  of  the  Constitution  and  Cliapter  5  of  the  Statutes 
1945  do  not  limit  the  period  during  which  a  salary  increase  to  a  public 
*ioial  may  remain  in  effect,  but  limit  only  the  period  during  which  the 
ihibition  against  increase  in  the  compensation  after  election  or  during 
>  term  is  suspended*  Any  increase  which  becomes  effective  v/lthin  six 
iths  after  the  Presidential  proclamation  applies  to  incumbents  and  does 
I  terminate  with  the  end  of  the  six  months'  period. 

The  charter  amendment  providing  for  fixing  of  the  compensation  of 
icials  by  the  standardization  method  will  be  good  without  doubt  as 
incumbents  with  respect  to  any  increased  amount  at  which  the  salary 
standardized  and  the  salary  ordinance  goes  into  effect  prior  to  the 
mination  of  the  six  months'  period.   If  a.  further  increase  should  be 
vided  by  the  Standardization  method  after  the  termination  of  the  six 
ths'  period,  the  suspension  provided  by  the  Constitution  and  3tatute 
Id  not  be  sufficient  to  allow  its  payment  to  incumbents.  However, 
provision  earlier  quoted,  to  the  effect  that  the  provisions  of  Arciele 
Section  5  should  not  affect  the  authority  granted  in  Section  8|r, 
effective  to  allow  changes  of  compensation  to  be  paid  to  incumbents, 
ardless  of  this  prohibition.  The  answer  to  your  question  No.  2  is 
refore  in  the  affirmative. 

3.  Since  question  No.  2  was  answered  affirmatively,  no  response 
(required  to  your  inquiry  No.  3. 

Respectfully  submitted. 


CITY  ATTORNEY 
Civil  Service  Commission 
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November  16,  1946 

APPEAL  FROM  DECISION  OF  PLANNING  COMMISSION  ON 
SUBJECT:   REZCNOG  A  'PLICATION,  METHOD  OF  BRINGING  BEFORE  BOARD 
OF  SUPERVISORS. 

Gentlemen: 

Your  request  for  opinion  includes  a  copy  of  letter  from 
Mr.  Grove  J.  Fink,  which  states  the  point  involved  as  follows: 

"It  Is  my  contention  that  Section  117  of  the  Charter 
sets  out  two  methods  of  getting  a  rezoning  matter  before 
the  Board  of  Supervisors  -  the  one  method  Is  that  of  an 
appeal  with  the  signatures  of  the  owners  of  20  percent 
of  the  property  approving  -  the  other  method  is  a  straight- 
out  request  to  the  Board  of  Supervisors  to  re zone  the 
property  in  spite  of  the  action  of  the  City  Planning  Com- 
mission; that  this  latter  method  of  the  Board  of  Super- 
visors acting  independently  does  not  require  the  signatures 
of  any  property  owners  whatsoever." 

OPINION 

Section  117  of  the  Charter  provides  that  the  City  Planning 
Commission  shall  hear  and  consider  proposed  changes  in  the  classifi- 
cation of  the  use  of  property  either  on  application  of  an  interested 
property  owner  or  on  its  own  motion.   It  shall  determine  the  pro- 
posed change  by  resolution,  which  shall  not  be  effective  for  thirty 
days.  During  this  period  of  thirty  days,  appeal  from  the  resolution 
may  be  taken  to  the  Board  of  Supervisors  by  filing  a  written  protest 
subscribed  by  owners  of  twenty  per  cent  of  the  property  affected. 
The  zoning  procedure  ordinance,  (Article  II,  Chapter  II,  Part  II 
of  the  San  Francisco  Municipal  Code)  provides  that  the  appeal  shall 
be  sent  to  the  City  Engineer  for  checking  as  to  the  percentage  of 
property  affected  which  is  owned  by  those  who  have  joined  in  the 
appeal.   If  the  amount  Is  twenty  per  cent  or  more,  the  appeal  shall 
be  placed  on  the  calendar  and  the  objections  contained  in  the  appeal 
shall  be  heard;  otherwise  not. 

If  the  Commission's  action  is  based  upon  an  application  of  an 
interested  property  owner,  the  Board  on  appeal  may  disapprove  it 
only  on  a  vote  of  two  thirds  of  its  membership.   If  the  action  of 
the  Commission  Is  upon  its  own  motion*  such  action  requires  approval 
of  two  thirds  of  the  membership  of  the  Board  in  order  to  be  valid. 

The  foregoing  procedure  is  the  only  appellate  procedure 
authorized  by  Section  117  of  the  Charter  and  can  be  exercised  in 
any  instance  only  by  an  owner  or  owners  of  twenty  per  cent  or  more 
of  the  property  affected.   Thie  procedure  recognizing  an  interest 
on  the  part  of  owners  of  neighboring  property  is  based  on  the 
consideration  stated  In  Marculescu  v.  City  Planning  Commission 


-2- 

of  San  Francisco,  7  C.A.  (2d)  371,  376,  as  follows t 

"It  needs  no  argument  to  show  that  an  adjacent 
property  owner  is  Interested  in  the  use  to  which  hla 
neighbor  may  legally  put  his  property,  for  obviously 
such  use  must  affect  the  value  of  his  adjoining  pro- 
perty, either  injuriously  or  beneficially." 

In  the  case  of  Messrs,  Fink  and  Keystone,  there  is  no  appeal 
before  the  Board,  unless  it  is  subscribed  by  owners  of  twenty  per 
cent  of  the  property  affected.   Lacking  this  requirement,  it  must 
be  dropped  from  the  calendar  without  further  consideration. 

As  to  the  second  method  referred  to  by  Mr.  Fink,  that  of  "a 
straight-out  request  to  the  Board  of  Supervisors  to  rezone  the  pro- 
perty", it  may  also  be  pointed  out  that  neither  the  Charter  nor  any 

ordinance  provides  a  procedure  whereby  a  property-owner  may  apply 
for  a  zoning  or  rezoning  of  property  other  than  by  application  to 
the  City  Planning  Comrnission,  as  stated  in  the  first  paragraph  of 
Section  117. 

The  City  Planning  Commission  having  considered  the  proposed 
change,  is  now  prohibited  by  the  Charter  from  considering  it  again 
for  the  period  of  one  year.   It  cannot  do  so  for  this  period  either 
on  application  of  a  property-owner  or  on  reference  to  it  of  a  pro- 
posed ordinance  of  the  Board  of  Supervisors.  As  the  Board  cannot 
consider  such  an  ordinance  without  first  referring  the  ordinance  to 
the  City  Planning  Commission  for  consideration  and  report  of  the 
matter  by  it,  the  subject  of  making  the  proposed  rezoning  is  now 
cloaed  to  the  Commission  and  the  Board  for  the  period  of  one  year 
from  the  day  of  the  Commission's  resolution. 

Respectfully  submitted, 


CITY  ATTORNEY 

To:   Board  of  Supervisors 
WP 
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November  10,  1946 

SUBJECT:   BOARD  OP  SUPERVISORS,  ADOPTION  OP  RESOLUTIONS 
ON  DATE  OF  PRESENTATION. 

Gentlemen: 

You  have   made  the  following  request  for   opinion: 

"Section  13   of  the  Charter  provides   in  part   -    'no  other  reso- 
lution shall  he  adopted  by  the   Board  of  Supervisors   on  the  date 
of   its    introduction  and  without  reference   to   committee   except  by 
the  unanimous   consent   of   the  Supervisors   present.1      In  Skelly 
Estate   Co.   v.    City  and  County   of  San  Francisco,    9  C.(2d)   28,    the 
Court   held    'that   the   Board   of  Supervisors  was   not  prohibited, 
under  Section  13   of   the   cnarter,   from  considering  and  acting 
upon  a    "resolution"   in  one   day,   and  without   any  previous  refer- 
ence  to  committee'. 

"Rule   16   of  the    'Rules    of   Order'   provides    'no  proposal  shall 
be  considered  or  adopted  by  the   Board  on  the  day   of   its    intro- 
duction or  presentation,   and  without  reference   to  committee, 
except  by  unanimous   consent   of  the  Supervisors   present'. 

"Considering  the   decision  in  the  Skelly  Estate  Co.    case,    to- 
gether with  Rule   16  of  the    'Rules   of   Order',    the   Board  of  Super- 
visors  desires  to  be    informed  whether   or  not  by  suspension  of 

the  rules,  in  accordance  with  Rule  47  of  the  'Rules  of  order', 
a  resolution  may  be  considered  and  adopted  upon  the  date  of  its 
introduction  into  the   Board  of  Supervisors." 

OPINION 

The  Supreme  Court  of  California,  in  its  opinion  on  appeal  in  the 
case  of  Skelly  estate  Co.  v.  City  and  County  of  San  Francisco,  supra, 
states  as  follows: 

"The  appellant  challenges  the  (tax)  levy  on  two  grounds:   First, 
that  the  resolution  of  the  board  of  supervisors  author Izing  an 
application  to  the  board  of  equalization  was  not  adopted  as  re- 
quired by  the  Charter  of  San  Francisco,  mmmi  The  contention 
Is  that  the  resolution  was  passed  on  the  day  of  its  introduction 
with  no  prior  reference  of  the  resolution  to  or  preparation  and 
report  out  by  a  committee  of  the  board." 

The  facts  of  the  case  were  that  a  resolution  to  apply  to  the  State 
Board  of  Equalization  was  introduced  in  the  Board  on  September  14,  1934. 
It  was  considered  by  a  committee  of  the  Board  on  that  date,  was  re- 
ported to  the  Board  on  that  date  and  was  considered  and  passed  by  the 
Board  on  that  date.   It  was  also  approved  by  the  Mayor  on  the  same  day. 
It  was  adopted  by  the  Board  by  a  vote  of  7  to  2,  two  members  of  the 
Board  being  absent. 
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The  opinion  of  the  Court  makes  no  point  of  the  reference  to 
committee,  but  considers  in  detail  the  word  "resolution"  in  the 
quotation  from  the  Charter  contained  in  your  inquiry.   The  opinion 
reviews  the  entire  Section  13  and  particularly  the  paragraph  in 
which  the  word  "resolution"  is  contained.   The  opinion  concludes 
that  the  sentence  is  devoid  of  meaning  unless  the  word  "ordinance" 
is  substituted  for  the  word  "resolution",  and  that  the  sentence 
should  be  so  read.   The  opinion  then  concludes  as  follows: 

"Therefore,  to  apply  the  argument  and  the  rules  of  construction 
to  the  Instant  set  of  facts,  the  conclusion  is  necessarily 
reached  that  the  procedure  followed  by  the  board  of  supervisors 
in  passing  the  resolution  was  valid*   There  is  no  requirement  in 
the  charter  that  a  resolution  had  to  be  referred  to  a  committee 
and  come  out  of  that  committee  to  the  board  before  it  could  be 
considered.   There  is  no  language  specifying  that  a  resolution 
had  to  be  adopted  in  any  particular  manner  or  by  any  given  number 
of  votes  other  than  by  a  majority  vote." 

The  answer  to  your  inquiry  is  therefore  in  the  affirmative. 

It  is  proper  to  point  out,  however,  that,  although  the  prohibi- 
tion of  the  charter  against  adoption  of  a  measure  on  the  date  of  Its 
introduction  and  without  reference  to  committee,  except  by  unanimous 
consent,  does  not  extend  to  resolutions,  the  prohibition  would 
doubtless  be  held  by  the  Court  to  extend  to  any  act  in  the  form  of 
a  resolution  waich  was  really  legislative  in  character.   This  is 
true  because  of  the  requirement  of  the  charter  that  legislative  acts 
of  the  Board  shall  be  by  ordinance  only. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  Board  of  Supervisors 
cc:  Llayor 

n 
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November  20,  1946. 


SUBJhCT:         CHARTER   SECTIONS   35.5   and  35.5;y,    EFFECTIVE 
TES    OP  A]    :.  ITS  AS   TOSAjARY  ANE   HOURS 

OF  WORK. 


Dear  Sir : 

Your  request  for  an  opinion  asks  five  numbered  questions  with 
reference  to  the  amendments  to  Sections  35.5  and  35.5^-  of  the  Char- 
ter which  were  approved  by  the  electorate  as  a  part  of  Charter  Amend- 
ment iv'o.  4  on  the  ballot  of  November  5,  1946.   For  convenience,  each 
of  your  questions  is  quoted  hereafter  in  numerical  order  with  the  re- 
lated answer  Immediately  following  it: 

OPINION. 

Q.  1.   "Does  section  35.5  take  effect  as  of  the  first  day  of  Janu- 
ary, 1947,  without  action  by  the  State  Legislature,  as 
called  for  in  section  8,  Article  XI,  of  the  Constitution 
of  the  State  of  California?" 

A.      No.   The  amendment  to  Section  35.5  is  of  no  effect  until 
approval  by  the  Le0islature.   On  that  date,  the  salary 
increases  provided  by  it  become  effective  and  accrue  retro- 
actively from  January  1,  1947.   The  Board  of  Supervisors 
is  (  iven  the  authority,  however,  to  defer  payment  of  such 
increases,  in  whole  or  in  part,  until  the  July  first  fol- 
lowing the  Legislature's  action.  Whenever  paid,  the  in- 
creases  ,u.t  2  .caput*  t*   Oanuar,  X.  1W. 

Q.2.   "in  the  event  ybur  answer  to  question  No.  1  should  be  in  the 
negative,  and  assuming  that  the  Charter  Amendment  Ne.*  4  is 
ratified  by  the  State  Legislature,  will  section  35.5  then 
become  retroactive  a nd  effective  as  of  the  first  day  of 
January,  1947?" 

A.    Yes.  See  answer  to  Question  1, 

Q.3.   "Assuming  that  tue  Legislature  does  ap  rove  the  Charter 
Amendment  ho .  4,  will  section  35. 5^  become  effective  on 
said  date  of  legislative  approval  only;  or,  do  the  provi- 
sions of  section  35.5  1/2  beco.ne  retroactive  and  effective 
as  on  January  1,  1947?" 

A.     The  amended  Section  35.5>V  will  become  effective  on  the 

date  of  legislative  ap  roval  only.   Its  provisions  do  not 
become  retroactive  or  effective  as  of  January  1,  1947. 
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Charter  amendments  are  approved  by  the  Legislature  by  con- 
current resolution  (Constitution  XI,  8),  which  "takes  ef- 
fect upon  the  filing  of  it  with  the  Secretary  of  State." 
(Government  Code  Sec.  9602).  The  effective  date  of  Section 
35. 5&  is  therefore  the  date  of  the  filing  with  the  Secre- 
tary of  State  of  the  concurrent  resolution  of  the  Let  islabure 
approving  the  amendment. 

Q.4.    ttA  specific  effective  date  is  written  into  the  language  of 
section  35.5,  but  no  specific  date  is  set  forth  in  section 
35.5  1/2.   Notwithstanding  this  condition,  however,  Is  sec- 
tion 35.5  1/2  so  tied  in  with  section  35.5  that  the  effect- 
ive date  (Jan.  1,  1947),  specifically  mentioned  in  section 
35.5,  also  applies  to  the  provisions  of  section  35.5  1/2?" 

A.       No.   To  be  tied  in  as  to  effective  date,  as  suggested  in 

your  question,  it  would  bo  necessary  for  both  amendments  to 
be  controlled  in  that  respect  by  either  the  concurrent  reso- 
lution or  the  last  paragraph  of  Section  35.5.   The  concur- 
rent resolution  approving  Charter  Amendment  no.  4  will  make 
both  sections  35.5  and  35.5s  effective  upon  the  date  of  the 
filing  of  the  resolution  with  the  Secretary  of  State,  except 
that  section  35.5  provides  in  its  last  paragraph  for  a  dif- 
ferent effective  date  as  to  the  salary  increases  set  forth 
in  that  section,  that  of  January  1,  1947. 

It  may  be  said  that  subdivision  (b)  of  section  35. 5-«-  is 
contrary  to  this  conclusion.  Subdivision  (b)  sets  forth  the 
number  of  hours  of  the  basic  week  of  service  and  provides 
that  "the  annual  compensation  set  forth  in  section  35.5  of 
thll  Charter  shall  be  based  upon  said  basic  week  of  service." 
However,  until  ratification  by  the  Legislature,  subdivision 
(b)  will  still  continue  to  specify  forty-eight  hours  as  the 
basic  week;  and  the  salary,  although  increased  from  January 
1,  1947 |  must  still  be  computed  on  the  forty-eight  hour 
basic  week  to  the  date  of  ratification  by  the  Legislature. 

Q.5.    "In  the  event  your  answer  to  question  #4   should  be  in  the 

negative,  when  does  the  44-four  v/eek,  called  for  in  section 
35.5  1/2  become  effective?" 

A.       The  forty-four  hour  week  will  become  effective  on  the  date 

of  the  filing  in  the  off  ice  of  the  Secretary  of  State  of  tht 
concurrent  resolution  of  the  Legislature  approving  Charter 
Amend  e.;t  i,o.  4. 

Respectfully  submitted, 
Charles  W.Dullea,  Chief, 
Police  Department.  


City  Attorney. 


cc:  Civil  Service  Commission, 
Controller. 
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November  21,  1946 


SUBJECT:  Responsibility  of  City  for  Construction  of 
Side  Sewers  -  Corbett  Ave.  (Wly  Side)  24th 
Street  northerly  Side  Sewers 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows : 

REQUEST 

"Attached  is  copy  of  a  communication  received 
from  Grace  Perego  requesting  the  City  to  construct  seven 
side  sewers  on  the  westerly  side  of  Corbett  Avenue  north 
of  2*th  Street,  and  copy  of  Resolution  No.  22974  (new 
series)  referred  to  in  the  communication. 

"I  question  the  City's  responsibility  in  this 
matter  but  in  order  to  be  assured  of  taking  the  proper 
course,  request  is  made  that  you  examine  the  data  and 
forward  your  opinion  to  me. 

"The  following  Information  is  submitted  in 
addition  to  the  resolution: 

"During  1929  P0rtola  Drive,  from  24th  Street 
so  therly,  was  improved  under  a  City  Pay  public  contract. 
Approximately  115  feet  of  Corbett  Avenue,  which  is  most 
of  the  frontage  in  question,  was  graded  and  paved  by  the 
contractor  for  Portola  Drive,  but  no  side  sewers  were 
installed  in  this  section.   In  1930  Corbett  Avenue,  from 
Clayton  Street  to  24th  Street,  was  improved  under  public 
assessment.   However,  since  115  feet  had  been  previously 
paved,  the  work  was  terminated  at  the  northerly  end  of 
the  paved  area.  The  installation  of  side  sewers  was  a 
part  of  the  contract.  No  information  is  available  as  to 
any  intention  at  that  time  to  construct  side  sewers  in 
the  area  in  question. 

"The  Department  of  Public  ..0rks  does  not  con- 
template any  construction  work  In  the  area  that  would 
be  an  assessment  against  the  property.  Normally  the 
Installation  of  side  sewers  would  be  an  obligation  of 
the  property  owner. 

"My  action  in  this  matter  will  be  governed  by 
your  opinion  and  I  should  greatly  appreciate  a  reply  at 
your  earliest  convenience." 


#2 
OPINION 


Nn      235fl2T?!.w"«i?tl?na   ln42ue!jlon»    na™ly»    No.   22974   (New  Series)    and 
™«?i^S  1  ime   °f   the   ?assinC  of   the   resolutions   there  was  no 

not  reSponaib^!r6  ar9  °th6r  "^  :!1°re  C°89nt  reaaons  "^  th»  «*I  *• 

assessments  for  street   improvements   only.  ' 

legislati^b^^hrrJjhr?'  eLgcise^t^  "^   ?  °rder  t0  glve   the 

would        ^  Construction  of  side   sewers   to 'benefit   the   owner  alone 
"!1    l"!    I    !   3UCh  »  publln  P^r—  as   to  give   the   City  S£  r  i£ht  to 
•«rcxse   its  power  to  levy  assessments   should  it  fee/inclined  to  do   so. 

Respectfully  submitted, 


CITY  ATTORNEY 
Department  of  Public    V0rks 

CC    -  Chief  Administrative   Officer 
C11A 
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November  22,  1946 

SUBJECT:   HOSPITALS,  LICENSING  OF,  UNDER  STATE  DEPARTMENT  OF  HEALTH. 

Dear  Sir: 

I  have  your  requost  for  an  opinion  as  follows: 

"We  wish  to  ask  your  opinion  in  the  following  matter: 

"On  April  30,  1946,  a  Mrs.  Marie  Lamy  filed  an  appli- 
cation to  conduct  a  nursing  homo  for  eight  aged,  semi- 
invalid  inmates,  and  complied  with  all  the  provisions 
of  Municipal  Ordinance,  Section  158,  Chapter  V,  Part 
II. 

"At  a  public  hearing  held  May  21,  1946,  the  Director 
of  Public  Health  recommended  that  permit  be  granted  pro- 
viding the  requirements  of  the  Bureau  of  Fire  Prevention 
and  Safety,  Department  of  Electricity,  and  Department 
of  Public  Health  were  complied  ith.   Mrs,  Lamy  purchased 
property  following  this  recommendation. 

"On  October  14,  1946,  a  clearance  was  received  from 
all  interested  departments  and  Mrs.  Lamy  was  referred  to 
the  State  Department  of  Public  Health  for  a  dual  license 
under  Hospital  Licenxe,  Section  1418,  Safety  Code.   Mrs, 
Lamy  was  informed  by  Dr.  Askew,  of  State  Department  of 
Public  Health,  that  a  permit  for  a  nursing  home  could 
not  be  granted  as  the  building  was  not  of  Class  A  con- 
struction. 

"On  October  7,  1946,  the  Bureau  of  Fire  Prevention  and 
Safety  received  the  following  communication: 

"'The  following  change  was  made  in  our  requirements  for 
Hursing,  Convalescent  and  Rest  Homes,  at  the  September  6, 
1946  Mweting  of  the  State  Board  of  Health: 

III  PHYSICAL  PLANT 

"'New  Construction:  Any  Nursing,  Convalescent  or  Rest 
Home  not  In  existence  on  January  1,  1946  shall  be  required 
to  provide  a  one-hour  fire  resistant  building,  if  one  story 
in  height,  or  shall  be  Type  1  construction  if  multi-storied. 
(Uniform  Building  Code  definition  of  the  above  construction 
is  to  be  followed.) 

"fIf  you  receive  requests  for  inspection  to  determine  the 
type  of  construction  provided  in  new  facilities,  please 
bear  this  regulation  in  mind.' 

"'Very  truly  yours, 

(sij  ned)   J.  B.  Askew,  M.  D. 

Chief 
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"In  view  of  the  above  we  would  like  to  have  your  opinion 
aa  to  what  action  this  Department  can  take  in  the  issuance 
of  this  permit  in  view  of  the  conflicting  standards  of  the 
State  Department  of  Publio  Health." 

OPINION 

Chapter  1418,  Statutes  of  1945  which  now  appears  as  Subdivision 
2,  Chapter  2,  Sections  1400-1418,  inclusive,  of  the  Health  and  Safety 
Code  reads  in  part  as  follows: 


"Section  1*  The  purpose  of  this  act  Is  to  provide  for 
the  better  protection  of  the  public  health,  which  Is 
hereby  declared  to  be  a  matter  of  state-wide  interest 
and  ooncern,  by  providing  for  State  licensing,  inspection, 
regulation,  and  supervision  of  public  and  private  hospitals 
within  the  State, 

"Section  1400.   No  person,  political  subdivision  of  the 
State,  or  other  governmental  agency  within  the  State, 
shall  establish,  conduct  or  maintain  In  this  State  any 
hospital  without  first  obtaining  a  license  therefor  as 
provided  in  this  chapter. 

"Section  1402.  Any  person,  political  subdivision  of  the 
State  or  governmental  agency  desiring  a  license  under  the 
provisions  of  this  chapter  shall  file  with  the  State 
department  a  verified  application  on  a  form  prescribed, 
prepared  and  furnished  by  the  department, *-**-" 

From  a  reading  of  the  above  provisions  of  the  Health  and  Safety 
ode  and  the  general  law  on  the  subject,  the  licensing,  inspection,  re- 
ulation,  etc.,  of  hospitals  is  now  made  a  matter  of  state-wide  interest 
nd  concern  and  hence  no  longer  have  the  local  authorities  any  control 
ver  the  licensing  of  this  type  of  hospital. 

I  advise  you  that  with  retard  to  the  type  of  hospital  defined  in 
401  of  the  Health  and  Safety  Code,  the  licensing  and  regulation  power 
.s  now  in  the  State  Department  of  Health,  and  any  regxilation  that  is 
assed  by  this  board  pursuant  to  the  authority  vested  in  them  by  the 
ibove  portion  of  the  Health  and  Safety  Code  must  be  followed  by  any 
;3rson,  corporation  or  political  subdivision  seeking  a  license  to  operate 
tie  type  of  hospital  described  therein. 

I  further  advise  you  that  in  the  Issuance  of  the  permit  to  the 
;arson  referred  to  in  your  request,  the  latest  enactment  of  the  °tate 
lipartment  of  Health  as  to  the  minimum  standards  must  be  tho  guide  upon 
>iich  you  may  base  your  action.  The  sections  of  the  Hoalth  and  Safety 
Jjde  which  have  conferred  this  power  upon  the  State  Department  of  Health 
^)came  effective  on  January  1,  1946.  Any  licenses  that  are  issued  sub- 
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sequent  to  January  1,  1946  must  comply  with  these  provisions,  and  Inasmuch 
as  these  sections  provide  that  the  State  Department  of  Health  shall  make 
the  necessary  regulations  In  order  that  they  may  enforce  L.he  provisions 
of  the  Code,  the  regulations  referred  to  in  your  request  must  be  met 
before  a  license  may  be  granted. 


Respectfully  submitted, 


CITY  ATTORNEY 


Co:  Director  of  Public  Health 
BJtt 
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November  26,  1946 

SUBJECT:   TRUCK  HIRE  BY  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Dear  Sir: 

You  have  forwarded  a  request  for  an  opinion  as  follows: 

"Your  opinion  is  requested  with  respect  to  the  proper  in- 
terpretation of  the  following  quotation  from  Charter  Section 
150: 

"•For  the  purpose  of  the  verification  of  claims,  bills, 
timerolls,  or  payrolls,  contractual  services  represent- 
ed by  teams  or  trucks  hired  by  any  department  head  or 
other  offioer  of  the  city  and  oounty  shall  be  consider- 
ed in  the  same  manner  as  personal  service  items  and 
shall  be  included  on  payrolls  as  approved  by  said  de- 
partment heads  or  other  officers,  and  shall  be  subjeot 
to  examination  and  approval  by  the  secretary  of  the 
Civil  Service  Commission  and  the  Controller  in  the 
same  manner  as  payments  for  personal  services,* 

"The  hiring  of  trucks  falls  within  two  general  categories 
as  follows: 

1,  The  truck  with  a  driver  at  a  specified  rate  cover- 
ing the  employment  of  both; 

2,  The  hiring  of  a  truck  only  (without  the  driver). 

"Your  opinion  is  specifically  requested  as  to  whether  or 
not  the  Charter  provision  above  quoted  refers  to  the  second 
category  of  truck  hire." 

OPINION 

The  primary  purpose  of  the  section  is  to  establish  a  method  of 
reviewing  claims  of  employees  for  personal  services  rendered.  The 
paragraph  quoted  above  states  that  claims  for  contractual  services 
for  truck  hire  shall  be  processed  in  the  same  manner  as  those  for 
personal  services.  No  distinction  is  made  between  trucks  hired  with 
or  without  a  driver.  There  is  no  apparent  reason  for  drawing  one. 
If  the  primary  purpose  of  the  section  is  to  be  served,  all  olaims  for 
truck  hire  should  be  subjected  to  reviewing  procedure  in  advance  of 
payment  in  order  to  protect  the  City.   If  an  exception  were  made  in 
the  case  of  truck  hiring  without  a  driver,  it  would  be  tantamount  to 
saying  that  there  is  no  need  for  scrutinizing  such  claims  before  pay- 
ment since  there  is  no  other  section  of  the  Charter  covering  such  a 
hiring.  This  does  not  appear  to  be  in  harmony  with  the  language  or 
Intent  of  the  section. 


Therefore,  it  Is  the  opinion  of  this  office  that  the  hiring  of 
trucks  either  at  a  rate  covering  driver  and  truck,  or  for  the  truck 
alone  without  a  driver  should  be  treated  the  same,  and  appropriate 
claims  be  submitted  for  approval  in  each  oase  in  accordanoe  with 
section  150  of  the  Charter, 

Respectfully  submitted, 


OITY  ATTORNEY. 


To:  Controller 
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November  27,  1946. 


SUBJECT!  Right  to  Lien  Property  of  Indigents 
for  Aid  Furnished  lay  City  and  County 
of  San  Francisco, 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQ.UEST 

"Pursuant  to  the  provisions  of  the  Indigent  Aid 
Act  of  the  State  of  California  and  of  Ordinance  18.013, 
this  department  has  frequent  occasion  to  obtain  liens 
on  real  property  owned  by  patients  treated  at  the  San 
Francisco  Hospital,  said  liens  to  secure  the  City's 
claim  for  the  cost  of  care  rendered  to  such  patients. 

"The  procedure  used  in  obtaining  such  liens  is 
as  follows : 

'(1)  The  patient  signs  the  form  "Agree- 
ment to  Reimburse"  the  use  of  which  form  is  pro- 
vided for  in  the  above -referenced  Ordinance. 
This  form  (designated  "A"  in  the  attachments) 
when  signed,  is  retained  in  the  San  Francisco 
Hospital  records. 

'(2)   The  San  Francisco  Hospital  then 
prepares  the  form  "Notice  of  Granting  of  Aid" 
(designated  "B"  in  the  attachments).  This  form 
Is  then  forwarded  to  the  Board  of  Supervisors, 
where,  by  resolution,  the  lien  is  ordered  record- 
ed.  The  office  of  the  Board  then  forwards  this 
form,  which  has  been  attested  and  sealed  by  the 
Board,  to  the  of  fl  ce  of  the  Recorder,  where  the 
same  is  recorded  in  Official  Records.' 

"it  is  to  be  noted  that  the  'Agreement  to  Reim- 
burse' which  is  signed  by  the  patient  remains  in  the 
hospital  records,  and  does  not  become  part  of  the 
recordation  of  the  lien. 

"We  should  now  appreciate  an  opinion  from  your 
office  regarding  the  following  problem  that  arises  in 
connection  with  the  above  pr ocedure : 

"It  sometimes  occurs  that  the  San  Francisco 
Hospital  does  not  obtain  the  signature  of  the  patient 
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on  the  form  'Agreement  to  Reimburse '.   In  such  instances 
do  we  have  a  right  to  prepare  the  form  'Notice  of  Grant- 
ing of  Aid'  and  to  forward  same  to  the  Board  of  Super- 
visors to  be  ultimately  recorded  as  a  lien  upon  the 
property  of  such  patients  who  have  not  affixed  their 
signatures  to  the  form  'Agreement  to  Reimburse1 ." 

OPINION 

Ordinance  No.  18.013  passed  in  1936  has  been  superseded  by 

certain  sections  of  the  welfare  and  Institutions  Code  passed  by  the 

legislature  In  1937.  Section  2601  of  said  code  reads  in  part  as 
follows : 

"As  a  condition  to  the  grant  or  continuance  of 
aid  to  an  indigent  the  board  of  supervisors  may  re- 
quire as  security  for  the  moneys  so  expended  that  the 
applicant  transfer  or  grant  to  it  such  property  or 
interest  in  property  as  the  applicant  has,  or  such 
portion  thereof  or  estate  therein  or  lien  therein  as 
the  board  specifies." 

A  proper  interpretation  of  this  section  is  that  the  City  can 
have  no  lien  unless  and  until  the  applicant  grants  it  the  right.  Even 
if  it  be  assumed  that  our  ordinance  be  still  in  effect,  a  proper  Inter- 
pretation of  the  ordinance  only  gives  the  city  the  lien  when  the 
"Agreement  to  Reimburse"  form  outlined  therein  has  been  signed  and  de- 
livered to  the  city  by  the  applicant.   See  Section  3  of  said  ordinance. 

Based  on  the  foregoing,  it  is  my  opinion  that  in  the  absence 
of  a  properly  executed  "Agreement  to  Reimburse"  the  city  and  county 
does  not  have  the  right  to  file  a  lien  against  the  property  of  the 
indigent  person. 

Respectfully  submitted, 


L Ire c tor  of  Health  CITY  ATTORNEY 

CC  -  Chief  Administrative  Officer 


November  29,  194G. 

SUBJECT:   KB  J'AY.ENT  01  )K  JUDGMENT  Hi  ACTION  IN 

INLNT  DO  A   . 

Gentlemen: 

This  office  Is  li:  Ftfttlpt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"The  Recreation  Commission  has  been  advised 
by  Gorman  A<   Ll  or.  Attorney  for  the  Meyer  Con- 
struction Company,  that  liis  client  demands  in- 
terest on  the  $32,500  payment  in  the  condemna- 
tion purchase  of  blovk  2963-A,  lliraloma  Park; 
this  payment  of  interest  to  cover  the  period  from 
the  date  the  city  acquired  title  to  the  property, 
June  19,  1946,  to  October  30,  194G,  the  date  the 
Meyer  Construction  Company  acknowledged  receipt 
of  payment. 

"The  Recreation  Commission  requests  the  written 
opinion  of  the  City  Attorney  as  to  what  action 
should  he  taken  in  regard  to  this  demand." 

Ox  lNION. 

The  judgment  in  the  case  of  City  and  County  of  San  Iran- 
cIsco  v.  Meyer  Construction  Company  et  al«,  No.  34G801,  was  entered 
on  the  2uth  day  of  June,  1946. 

.he  case  of  City  of  Los  Angeles  v.  Aitken,  52  Cal.  App. 
(2d)  524,  is  in  point  with  respect  to  the  payment  of  interest. 
The  Court  held  in  the  above  case,  at  pa^e  529,  that  a  judg.  ent  in 
condemnation  has  the  "same  force  and  effect  as  any  other  judgment 
for  the  payment  of  money,  and  the  general  rule  with  respect  to  the 
-.aynent  of  Interest  thereon  is  applicable."    After  discussing  the 
circumstaiices  under  which  an  action  may  be  abandoned  and  holding 
that  an  abandonment  must  take  place  within  the  thirty  day  peri  d 
provided  In  Section  1255a  of  the  Code  of  Civil  Procedure,  the 
court  made  the  following  pertinent  statement  on  pa;;e  531: 

"i.e  therefore  conclvde  that  an  Interlocut 
judgment  in  condemnation,  where  there  has  teen  no 
abandonment  of  the  proceedings  by  the  condemnor, 
Is  not  .,;erelj  an  adjudication  of  a  conditional  lia- 
bility, hut  becomes  a  'judgment'  within  the  mean- 
ing of  section  22,  article  XX,  of  the  Constitu- 
tion, and  that  pending  an  appeal  by  the  condemnor, 
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ah  judgment  bears  Interest  at  the  legal 
rato  froin  the  ex  ■  {ration  of  ^thirty  da,  s 
after  Its  entry  up  til  paid.   As  we  have 
stated,  tills  Is  the  precise  situation  which 
is  found  in  any  ordinary  action  for  the  re- 
covery of  a  money  judgment,  and  we  see  no 
valid  reason  why  Interest  upon  the  judgment 
here  should  not  be  recovered  as  it  is  re- 
covered In  other  cases. 

The  thirty  day  period  would  expire  on  July  20,  1946.  You 
are  therefore  advised  that  interest  is  payable  at  the  legal  rate 
of  seven  perce.-t  from  the  20th  day  of  July,  1946,  to  the  30th 
day  of  October,  1946 f  the  latter  date  I  ting  the  date  on  which 
the  Meyer  Construction  Company  received  payment  on  the  judgment. 

Respectfully  submitted, 


CITY  ATT  Oh 


To: 

Recreation  Ooonlaalo  . 
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December  2,  1946 

SUBJECT:   PLACING  BOOKS  IN  SAN  FRANCISCO  HOSPITAL  FOR  USE  BY 
PATIENTS. 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion  as  follows: 

"At  the  last  meeting  of  the  Library  Commission,  Mrs. 
George  Kulchar,  President  of  the  San  Francisco  Junior  League, 
Inc.,  addressed  the  Commissioners  in  reference  to  placing 
books  in  San  Francisco  hospitals  for  use  by  the  patients 
therein. 

"The  plan  tentatively  devised  would  be  that  the  Library 
would  supply  the  books  and  transportation  to  the  various 
hospitals  and  the  Junior  League  would  supply  the  necessary 
help  in  distributing  and  collecting  the  books  throughout 
these  hospitals. 

"As  the  majority  of  these  hospitals  are  on  our  regular 
routes  to  our  outlying  branches  it  would  not  entail  additional 
help  for  the  distribution  of  books,  but  merely  a  few  minutes 
extra  time. 

"A  question  arises,  however,  as  to  the  liability  incurred 
by  the  Junior  League  for  loss  and  damage  to  books.   Mrs. 
Kulchar  seems  willing  to  comply  with  any  of  the  legal  require- 
ments necessary  to  put  this  plan  in  operation,  and  would  assume 
any  financial  responsibility  for  loss  or  damage. 

"A  preliminary  meeting  will  be  held  Wednesday,  October 
23,  1946,  in  the  Commissioners'  Room  of  the  Main  Library  with 
the  Committee  from  the  Junior  League  and  the  Book  Committee 
of  the  Library  Commission  before  contacting  the  hospitals. 

"It  would  be  appreciated  if  your  opinion  could  be  re- 
ceived in  this  office  prior  to  the  date  of  this  joint  meeting." 

OPINION 

The  Board  of  Trustees  of  the  Public  Library  was  vested  with  the 
management  and  control  of  the  Library,  its  branches  and  property 
and  was  also  empowered  to  establish  branches  under  the  provisions 
of  the  old  charter.   These  powers  and  duties  were  continued  in  effect 
by  Sections  2  and  43  of  the  present  charter  and  are  now  vested  in  the 
Library  Commission. 
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Having  the  power  to  establish  branches,  a  branch  could  be 
established  in  any  hospital  selected  by  the  Commission.   Public 
libraries  are  established  and  maintained  by  a  tax  levy  on  all 
the  taxpayers  within  the  municipality.   See  Section  22241,  Educa- 
tion Code  of  the  State  of  California  and  Section  78  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  and  must  therefore  be 
accessible  and  free  to  all  the  inhabitants  of  the  municipality. 
(Section  22261,  Education  Code). 

Therefore,  if  a  branch  is  established  in  a  hospital,  it  must 
be  designated  as  a  Branch  of  the  Free  Public  Library  and  must  be 
advertised  and  maintained  as  such  and  be  open  to  the  general 
public  at  large. 

Respectfully  submitted, 


CITY  ATTORNEY 


TO:   Secretary  of  San  Francisco 
Public  Library 

CHA 
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Deoember  2,  1946 

SUBJECT l   LEASING  OP  THE  SUB-SURFACE  OP  HUNTINGTON  SQUARE  FOR  THE 
CONSTRUCTION  AND  OPERATION  OF  GARAGE. 

Gentlemen: 

This  office  la  in  receipt  of  your  request  for  an  opinion 
whioh  reads  as  follows i 

"Enclosed  herewith  is  a  copy  of  the  title 
report  on  Huntington  Square,  as  prepared 
by  the  Title  Insurance  and  Guaranty  Company. 

"In  view  of  the  provisions  contained  in  the 
deed,  will  you  please  submit  to  this  office 
a  written  opinion  as  to  whether  or  not  the 
Commission  may  lease  the  sub-surface  area 
of  Huntington  Square  for  the  construction 
and  operation  of  a  garage." 

OPINION 


The  property  upon  which  Huntington  Square  is  located  was  con- 
veyed to  the  City  and  County  of  San  Francisco  by  Arabella  D,  Hunting- 
ton, and  said  conveyance  contained  the  following  reservations: 

"IT  is  the  desire  and  intention  of  the  grantor,  by 
this  deed  of  gift,  to  convey  said  real  property  to  the 
City  and  County  of  San  Francisco  to  be  used  and  main- 
tained as  a  public  park,  open  and  free  to  all  the  in- 
habitants of  said  City,  under  the  name  of  the  Collia  P, 
Huntington  Park.  And  the  grantor  reserves  the  right, 
at  such  time  as  she  may  elect,  to  erect  in  said  park  a 
suitable  memorial  statue  or  fountain* 

"THIS  conveyance  is  made  upon  the  express  condition 
that  the  said  real  property  shall  be  perpetually  used 
and  maintained  as  a  public  park  as  herein  contemplated; 
and  for  no  other  purpose;  and  in  the  event  that  said 
property  shall  at  any  time  cease  bo  be  so  used  and  main- 
tained as  a  public  park,  all  the  estate  and  interest  of 
the  grantee  therein,  or  its  successors  shall  cease  and 
determine,  and  the  title  to  aaid  real  property  8 hall 
thereupon  revert  to  and  veat  in  the  grantor,  her  heira, 
executora,  administrators  or  assigns." 

The  case  of  City  and  County  of  San  Francisco  y.  Linares,  16 
Gal.  2d.  441,  would  appear  at  first  blush  to  be  direotlv  in  point. 


It  will  be  reoalled  that  previous  to  the  granting  of  a  fifty  year 
lease  for  tne  sub-surface  spaoe  beneath  Union  Square,  the  validity 
of  the  lease  was  determined  In  the  aforementioned  ease.  The  City 
and  County  of  San  Francisco,  however,  acquired  title  to  the  property 
covered  by  Union  Square  from  its  predecessors,  the  Town  of  San  Fran- 
cisco, who,  in  turn,  aoquired  title  prior  to  the  admission  of  Calif- 
ornia into  the  Union,  There  was  a  provision  in  the  deed  from  the 
Town  Counoil  to  the  Town  of  San  Francisco  to  the  effect  that  the  pro- 
perty was  to  be  laid  out  as  a  public  square.   Section  41  of  the 
Charter  provides  that  the  Board  of  Park  Commissioners  shall  have  com- 
plete and  exclusive  control,  management,  and  direction  of  parks  and 
•quares.  However,  the  Commission  is  given  authority  to  lease  sub- 
surface areas,  under  certain  conditions,  for  a  period  not  to  exceed 
fifty  years. 

It  will  be  noted  at  the  outset  that  Union  Square  was  acquired 
through  a  public  grant,  whereas,  Huntington  Park  was  acquired  through 
a  private  deed*  The  Supreme  Court  in  the  Union  Square  case  uses  the 
following  language  on  Page  444: 

"It  will  also  be  noted  that  the  Town  of  San  Francisco 
acquired  the  property,  not  as  the  grantee  of  a  private  party 
or  individual,  but  as  the  result  of  a  dedication  by  a  public 
authority.  The  rule  of  construction  is  not  the  same  in  both 
instances.   In  Slavlch  v,  Hamilton,  201  Cal.  299  (257  Pac. 
60),  wherein  the  question  of  the  right  to  construct  a  veterans' 
memorial  hall  In  a  public  park  was  involved,  It  was  said: 
'The  uses  to  which  park  property  may  be  devoted  depend,  to 
some  extent,  upon  the  manner  of  its  acquisition,  that  is, 
whether  dedicated  by  tlie  donor,  or  purchased  or  condemned 
by  the  municipality.  A  different  construction  Is  placed  upon 
dedications  made  by  individuals  from  those  made  by  the  public. 
The  former  are  construed  strictly  according  to  the  terms  of 
the  grant,  while  in  the  latter  cases  a  less  strict  construc- 
tion is  adopted.   (ifarter  v.  San  Jose,  141  Cal.  659  (75  Pac. 
344);  Spires  v.  City  of  Los  Angeles,  150  Cal.  64  (37  Pac. 
1026,  il  Ann.  Cas.  465).  J »" * 

On  Page  446,  the  Court  also  said: 

"'Where  a  tract  of  land  3s  donated  to  a  city  with  a 
restriction  upon  its  use,  —  as,  for  instance,  when  it  is 
donated  or  dedicated  solely  for  a  park  —  the  city  cannot 
legally  divert  the  use  of  such  property  to  purposes  Incon- 
sistent with  the  terms  of  the  grant.  A  less  strick  «on- 
•truction  is  adopted  as  to  dedications  made  by  the  public 
(Slavlch  y.  Hamilton,  201  Cal.  299,  303  (257  Pac,  60).) 
The  oase  here  is  not  one  of  the  type  first  referred  to,  in 
which  a  donor  transfers  property  to  a  municipality  for  a 
fixed  and  definite  purpose  defined  in  the  grant,  and  where 
the  rule  of  striot  construction  is  to  be  applied.'  With 


the  foregoing  rules  in  mind,  it  must  be  concluded  that 
the  Oity  and  County  of  San  Francisco  holds  Union  Square 
by  virtue  of  a  dedication  by  the  public  and  that  there 
is  nothing  in  the  terms  of  the  original  grant  whioh 
would  deprive  the  oity  and  oounty  of  the  right  to  ohange 
the  oharacter  of  the  use  of  the  land  so  long  as  the  con- 
templated use  is  not  inconsistent  with  enjoyment  by  the 
public  of  the  land  for  park  purposes." 

On  Page  447,  the  Court  in  reviewing  the  case  of  Hart_er  v,  San 
Jose,  141  Cal.  659,  pointed  out  that  the  Court  in  the  Harter  case 
called  attention  to  the  fact  that  the  dedication  was,  as  in  the  Union 
Square  case,  not  by  private  parties,  but  by  the  public.  There  is  a 
distinction  drawn  in  all  the  cases  between  grants  by  a  private  donor 
for  park  purposes  and  property  acquired  by  public  authority  through 
condemnation  or  purchase.  See 

Spinks  v,  Los  Angeles,  220  Cal,  366,  and 
nitzman  v.  Los  Angele3,  38  Cal,  App.  470, 

In  each  of  the  last  cited  oases  the  Court  points  o\*t  that  where  land 
is  donated  to  a  oity  with  a  restriction  upon  its  use  —  a3  when  it 
is  donated  or  dedicated  solely  for  a  park  ~  the  city  cannot  legally 
divert  the  use  of  such  property  to  a  purpose  inconsistent  with  said 
grant.  That  a  different  rule  applies  where  the  city  has  acquired 
title  and  fee  was  also  pointed  out  in  Slavich  v,  Hamilton,  201  Cal, 
299,  To  the  same  effect 

Beth  Israel  Hospital  Association  v,  Mosesf  275  NY  209, 

9  Northeastern  2nd,  838; 
Fort  Worth  v.  Barnett,  115  Southwest  2nd,  436; 
Qlmstead  v«  San  Diego,  134  Cal,  App,  14, 

With  respect  to  leasing  of  property,  the  Court  in  the  case 
of  Reynolds  v,  Alice,  150  Southwest  2nd  455,  said: 

"This  use  was  commercial  in  character  and  not 
necessary  or  appropriate  to  the  use  of  the 
property  as  a  state  or  park.  This,  we  take 
to  be  a  use  unauthorized  by  the  easement  con- 
ferred by  the  dedication  of  the  property.  It 
was  a  deviation  from  or  misuse  from  the  ease- 
ment arising  from  the  dedication  of  the  pro- 
perty," 

With  the  foregoing  principle  outlined  by  the  Court  as  our 
guide,  we  may  now  turn  to  the  instruction  in  the  deed  of  Mrs,  Hunt- 
ington. It  will  be  noted  that  she  provided  that  the  conveyance  was 
made  upon  express  condition  that  the  real  property  could  be  used  as 
a  publio  park  and  for  no  other  purpose,  and  further  provided  that 
the  title  should  revert  to  her  heirs,  executors,  administrators,  or 
assigns,  should  there  be  a  deviation  from  her  grant, 
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It  is  not  believed  that  the  use  of  the  sub-surfaoe  area  of 
Huntington  Park  for  a  garar:o  can  be  construed  as  a  use  for  a  publio 
park.   It  Is  believed  that  this  would  be  inc or  si stent  with  the  re- 
servations made  by  Mrs.  Huntington  In  her  deed  to  the  City  and  County 
of  San  Francisco.  You  are  therefore  advised  that  it  is  my  opinion  that 
the  Board  of  Park  Commissioners  may  not  lease  the  sub-surface  area  of 
Huntington  Square  for  the  construction  and  operation  of  a  garage. 

Respectfully  submitted, 
CITY  ATTORNEY. 


To:   Park  Commissioners 
RJB 
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December  3,  1946 

SUBJECT:   LEGALITY  OF  ORDINANCE  RI  oTRICTING  THE  ISSUANCE  OF 
BUILDING  PERMITS  TO  CONSTRUCTION  AUTHORIZED  UNDER 
IEDERAL  REGULATION  WHERE  SUCH  AUTHORIZATION  IS 
NECESSARY. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  regarding  the 
legality  of  an  ordinance  providing  that  no  building  permit  required 
by  the  Building  Code  of  the  San  Francisco  Municipal  Code  for  the 
construction,  repair,  renovation,  alteration,  conversion  or  en- 
largement of  any  building  or  other  structure,  shall  be  issued  to 
any  applicant  who  has  not  received  authorization  for  such  construc- 
tion etc.  from  the  federal  agency  or  instrumentality  empowered  to 
grant  such  authorization,  when  such  authorization  is  required  by 
or  under  any  regulation  or  order  issued  under  or  pursuant  to  the 
Veterans'  Emergenoy  Housing  Act  of  1946  or  the  Second  V»ar  Powers 
Act,  1942,  as  amended. 

OPINION 

At  the  present  time  as  a  result  of  wartime  conditions,  there 
exists  in  the  City  and  County  of  San  Francisco  a  critical  housing 
shortage  so  that  veterans  and  other  inhabitants  of  the  City  and 
County  of  San  Francisco  have  been  unable  to  find  necessary  living 
accomodations.  There  is  also  a  shortage  of  critical  building 
materials  which  has  made  the  construction  of  new  homes  to  alleviate 
the  housing  shortage  difficult.   In  order  to  remedy  this  general 
situation  the  federal  government  through  Its  appropriate  agencies 
under  congressional  authorization  has  restricted  the  construction 
and  alteration  of  buildings  and  other  structures  for  the  purpose 
of  diverting  scarce  and  critical  building  materials  into  the 
construction  of  necessary  housing  accommodations  for  veterans  and 
other  persons. 

In  the  exercise  of  its  police  power  the  City  and  County  of  San 
Francisco  may  take  such  action  as  may  be  necessary  and  reasonable 
for  the  protection  of  the  public  health,  safety  and  general  welfare 
of  its  inhabitants.   The  situation  in  San  Francisco  insofar  as  the 
shortage  of  housing  accommodations  and  the  scarcity  of  necessary 
building  materials  are  concerned  is  such  as  to  justify  the  City  and 
County  of  San  Francisco  in  the  exercise  of  its  police  power  to  take 
steps  toward  the  end  that  the  federal  legislation  to  remedy  the 
situation  be  effective,  and  that  scarce  buildings  materials  be  used 
for  the  construction  of  hor.es  ana  the  alleviation  of  the  general 
housing  shortage.   The  City  and  County  of  San  Francisco  may  therefore 
in  the  exercise  of  its  police  power  require  that  no  building  permit 
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be  issued  to  any  applicant  who  has  not  received  authorization 
from  the  appropriate  federal  agency  for  the  construction  or 
alteration  of  a  building  where  such  authorization  is  required 
under  any  regulation  or  orcer  issued  pursuant  to  congressional 
legislation.   (See  18  Cal.  Juris.,  p.  840,  Sec.  142). 

Your  attention  is  directed  to  the  recent  case  of  Moore  v . 
State  Board  of  ■equalization,  76  A.C.A.  895,  wherein  a  rule  of 
the  State  Board  of  Equalization  making  a  violation  of  the  federal 
law  or  regulation  relating  to  ceiling  prices  for  alcoholic  bever- 
ages a  ground  for  the  revocation  of  a  liquor  license  was  upheld. 
I  am  of  the  opinion  that  the  proposed  ordinance  presents  a  problem 
which  is  analogous  to  the  tip ore  case  above. 

You  are  therefore  advised  that  the  proposed  ordinance  pro- 
viding that  no  building  permit  shall  be  issued  to  any  applicant 
who  has  not  received  authorization  for  the  construction  from  the 
federal  agency  empowered  to  grant  such  authorization  when  such 
authorization  is  necessary,  is  legal. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:   Board  of  Supervisors 


J/ 


December  4,  1946. 

SUBJECT:   In  re  Necessity  for  Permit  from  Health 

Department  in  Public  Eating  Places  where 
Beverages  are  Served. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion,  as 
follows: 

REQUEST 

"In  connection  with  the  recent  ruling  of  the 
State  Board  of  Equalization  that  all  premises  serving 
liquor  must  serve  food,  the  question  has  arisen  as  to 
whether  or  not  this  Department  has  been  properly  re- 
quiring a  Public  ating  Place  permit  for  taverns  that 
serve  drinks  only. 

"Chapter  V,  Article  8,  Section  440  of  the 
Health  Code  states  that  all  premises  wherein  food, 
drink,   confectionery  or  condiment  is  served  must  have 
a  permit.   Section  451,  however,  in  relation  to  a 
public  eating  establishment  merely  states  places  where 
food  is  sold  to  be  consumed  on  the  Dremises. 

"Are  we  correct  In  requiring  a  Public  bating 
Place  permit  on  premises  where  beverages  are  served?" 

OPINION 

From  the  foregoing  I  assume  that  where  reference  to  the  sale  of 
beverages  is  made  you  are  referring  to  alcohol  as  well  as  other  beverages, 

On  that  basis  you  are  advised  that  the  recent  ruling  of  the 
State  Board  of  Equalization  did  not  in  any  manner  change  the  existing  law 
which  requires  that  where  alcoholic  beverages  are  served  food  must  like- 
wise be  served.  As  a  consequence  all  eating  places  and  all  taverns  where 
drinks,  alcoholic  or  otherwise  are  served  to  the  public  for  consumption 
on  the  premises,  must,  of  necessity,  secure  the  necessary  permit  required 
by  Sections  440  and  451  of  Chapter  V  of  the  Health  Code.  No  distinction 
Is  to  be  made  between  a  restaurant  and  a  tavern  serving  drinks  in  this 
respect. 

Respectfully  submitted, 

Department  of  Public  Health  CITY  ATTORNEY 

CC  -  Chief  Administrative  Officer 

EIF 
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December  10,  1946 


SUBJECT:   EFFECT  OF  VOLUNTARY  WITHDRAWAL  OF  PORTION  OF  APPLICATION 
TO  ABOLISH  SET  BACK  LINE. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an  opinion 
as  follows: 

"The  City  Planning  Commission  respectfully  asks  your 
opinion  on  the  following  matter: 

"Condition:  An  application  for  the  abolishment  of  a 

set-back  wax  filed  with  the  City  Planning 
Commission  aid  a  public  hearing  was  held. 
At  the  hearing  the  applicant  agreed  to 
the  following  change: 

"Instead  of  abolishing  57^  lineal 
feet  of  set-back,  the  applicant 
agreed  to  the  abolishment  of  less 
lineal  feet  in  order  to  assure 
protection  to  the  adjacent  dwelling. 

"Question  for  an  opinion: 

"Is  it  necessary  that  a  new  application 
be  filed  and  another  public  hearing  be  held, 
or  is  there  a  more  expedient  and  legal  way 
to  approve  this  application? 

"The  City  Planning  Commission  appreciates  your  cooperation 
in  this  matter," 

OPINION 

In   this  matter  it  appears  that  an  application  was  made  to  abolish 
a  set-back  line  for  a  distance  of  some  57§  feet  on  the  south  side  of 
Noriega  Street  near  9th  Avenue.  At  the  hearing  before  the  City  Planning 
Commission  the  applicant  expressed  a  willingness  to  withdraw  approximately 
12^  feet  of  this  request  and  only  seek  the  abolishment  of  some  45  feet 
of  the  set-back  line. 

You  ask  whether  the  Planning  Commission  can  accept  such  a  modifi- 
cation of  the  application  and  then  proceed  with  the  hearing  on  a  deter- 
mination thereof  without  the  filing  of  a  new  application  and/or  the 
posting  and  mailing  of  new  notices. 

Any  such  withdrawal  of  a  portion  of  the  relief  sought  (though 
voluntary  and  even  beneficial)  would  constitute  a  material  and  substantial 
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change  to  the  application  and  would  therefore  require  a  new  hearing, 
new  posting  of  notices,  etc.  There  is  no  more  expedient  or  legal  way 
in  which  suoh  a  matter  might  be  handled. 

You  are  thus  advised  with  respect  to  ;our  inquiry  presented. 

Respectfully  submitted, 


CITY  ATTORNEY 


To:  City  Planning  Commission 
■I 


Deoembor  11,  1946 

SUBJECT:   STEINHART  AQUARIUM  CITY  EMPLOYEES,  COMMENCEMENT  OF  CITY 
SERVICE  FOR  PURPOSE  OF  SENIORITY  INCREMENTS. 

Gentleman: 

Your  request  for  opinion  la  as  follows: 

"Please  refer  to  section  2  of  the  salary  standardization 
ordinance,  Bill  3966.  You  will  note  that  the  third  paragraph 
thereof  provides  that  where  a  position  In  the  municipal  ser- 
vioe  has  been  exempt  from  salary  standardization  provisions, 
and  then  becomes  subject  thereto,  or  where  the  position  be- 
comes subject  to  salary  standardization  provisions  of  the 
charter  by  reason  of  the  acquisition  of  a  public  utility, 
the  employee  holding  such  position  shall,  for  the  purpose  of 
determining  the  salary  to  which  such  employee  is  entitled 
under  the  schedules  of  compensation,  be  credited  with  prior 
aervice  had  In  such  position  immediately  prior  to  the  change 
In  the  status  of  the  position. 

"On  January  15,  1945,  section  52  of  the  charter  was  amen- 
ded to  bring  positions  established  in  the  Steinhart  Aquarium 
under  city  administration,  including  salary  standardization, 
oivil  service,  salary  ordinance,  etc.  After  the  effective 
date  of  this  amendment  your  office  ruled  that  the  amendment 
was  Inoperative.   In  January  1946  a  second  amendment  to  sec- 
tion 52  of  the  oharter  was  ratified  under  which  oertain  of 
the  employments  In  the  Steinhart  Aquarium  are  made  subject 
to  salary  standardization  provisions  of  the  charter  and  to 
the  civil  service  provisions  of  the  charter. 

"We  believe  that  it  has  been  held  that  the  employees  of 
the  Steinhart  Aquarium  were  not  in  the  city  and  oounty  servioe 
prior  to  January  15,  1946  and  that  therefore  the  provisions  of 
section  2  of  the  salary  standardization  ordinance  which  we 
quoted  above  wherein  it  refers  to  a  position  in  the  municipal 
service  that  has  heretofore  been  exempt  and  now  becomes  sub- 
ject thereto,  does  not  apply  to  these  positions.  We  have  re- 
viewed court  decisions  wherein  the  term  "public  utility"  la 
oonstrued  to  include  golf  courses,  public  parks,  etc.,  thereby 
giving  to  this  term  a  broader  application  than  Is  usually  the 
case. 

"Will  you  advise  us  if  under  the  language  of  section  2 
of  the  salary  standardization  ordinance  the  employees  of  the 
Steinhart  Aquarium  who  are  now  in  the  municipal  aervice  are 
entitled  to  oredits  for  the  service  had  prior  to  the  effective 
date  of  the  present  section  52  of  the  charter  in  determining 
the  salary  to  which  they  are  entitled  under  the  salary  standard- 
ization schedules o" 


OPINION 

Section  52  of  the  Charter,  as  at  present  in  effect,  provides 
for  the  city  employees  to  whom  you  refer  as  follows: 

"Each  such  occupant  so  employed  and  each  person 
on  military  leave  shall,  for  the  purposes  of 
civil  service  and  other  rights  to  which  he  may 
be  entitled  as  a  city  and  county  employee,  be 
deemed  to  have  been  appointed  to  such  position 
by  the  city  and  county  upon  the  date  of  commence- 
ment of  his  occupancy  thereof;  provided  that.  If 
such  date  is  prior  to  January  16,  1945,  the  date 
of  commencement  of  such  oocupancy  shall  for  such 
purposes  and  rights  be  deemed  to  be  January  16, 
1945." 

The  right  to  seniority  increments  is  one  to  which  an  employee 
is  entitled  as  a  city  and  county  employee.  For  our  purpose  therefore, 
the  oharter  provision  quoted  states  in  effect  that  each  such  employee, 
as  to  the  right  of  seniority  increments  to  which  he  is  entitled  as  a 
city  and  county  employee  in  the  position  occupied,  is  deemed  to  have 
commenced  city  service  in  auch  position  on  the  date  he  commenced  to 
serve  the  California  Academy  of  Sciences  in  the  position,  provided 
that  for  such  purpose  of  seniority  increments  the  earliest  date  of 
commencement  of  city  service  snail  be  deemed  to  be  January  16,  1945, 

Since  the  Charter  provision  ia  explicit  and  controlling,  it  is 
not  necessary  to  point  out  that,  under  the  Charter,  Steinhart  Aquarium 
is  not  treated  as  a  public  utility.  The  meaning  of  that  term,  as  used 
in  the  standardization  ordinance,  must  be  referred  to  the  Charter  sec- 
tions on  the  subject  of  public  utilities.  These  sections  place  the 
management  of  "all  public  utilities"  under  the  Public  Utilities  Com- 
mission. They  show  clearly  that  our  parks,  playgrounds,  museums,  art 
galleries,  golf  courses,  hospitals  and  numerous  other  facilities  by 
which  the  city  serves  the  people  are  not  Included  in  the  term,  public 
utilities,  as  referred  to  in  your  inquiry. 

When  the  present  amended  Section  52  was  prepared,  the  provision 
giving  employees  occupying  positions  on  the  effective  date  of  the 
earlier  amendment  the  rights  of  uity  employees  from  the  date  of  the 
earlier  amendment  was  inserted  on  the  request  of  employee  representa- 
tives for  the  specific  purpose  of  giving  them  such  rights  from  that 
date.  The  amendment  aocompllsnes  that  purpose. 

The  answer  to  your  inquiry  is  therefore  that  employees  occupy- 
ing positions  held  by  them  on  January  16,  1945,  are  entitled  to  senior- 
ity credits  as  city  employees  from  that  date.  Those  commencing  occupancy 
on  a  later  date  are  entitled  to  such  credits  from  such  date. 

Respectfully  submitted, 

CITY  ATiOtfNEJC. 
To:      Civil  Service  Commission 

it 


*> 


December  11,  1946 

rBJECTl      LIMITATION  OP  TIME  WITHIN  WHICH   BOARD   OF   SUPERVISORS   MAY 
CONSIDER  APPEAL  PROM  ACTION  OP   CITY  PLANNING  COMMISSION 

intlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an  opinion 
follows: 

"I  am  writing  to  request  an  opinion  as  to  the  legality  of 

the  action  taken  by  the  Board  of  Supervisors  on  November 

18,  1946,  concerning  an  appeal  by  the  Atlas  Realty  Company 

from  a  decision  by  the  City  Planning  Commission  on  the  Company's 

application  for  rezoning, 

"On  September  5,  1946  the  Planning  Commission  denied  th« 
application  of  the  Atlas  Realty  Company  for  the  re zoning  of 
a  piece  of  property  on  the  east  side  of  19th  Avenue  Just  south 
of  Rivera  Street  from  its  present  Second  Residential  Use  classi- 
fication to  a  Commercial  Use  classification.  Within  the  thirty 
days  prescribed  by  the  charter  the  applicant  filed  an  appeal 
from  the  Commission's  decision  with  the  Board  of  Supervisors, 
This  was  done  on  October  3,  1946,  Within  the  10  to  30  day 
time  limit  prescribed  by  the  charter  the  Board  set  a  date  for 
hearing  the  appeal,   because  of  special  circumstances  with  which 
you  are  familiar,  this  hearing  was  postponed  twice* 

"On  November  7,  1946,  the  last  day  upon  which  action  could 
be  taken  (within  10  days  of  the  date  of  hearing  set  by  the 
Board),  a  special  meeting  of  the  Board  was  held  and  a  full 
hearing  was  given  the  appeal.  At  the  end  of  this  hearing  a  vote 
was  taken  and  the  Board  sustained  the  decision  of  the  Planning 
Commission, 

"in  the  opinion  of  the  Planning  Commission  this  action  of 
the  Board  of  Supervisors  was  final.  However,  at  a  subsequent 
meeting,  several  days  after  this  action,  the  Board  moved  to 
reconsider  the  matter,  and  the  entire  question  was  reopened. 
At  this  meeting,  held  on  Monday,  November  18,  1946,  the  Board 
reversed  its  former  decision,  and  by  an  8-2  vote  over-ruled  the 
Planning  Commission's  action.   Inasmuch  as  this  action  was  taken 
well  beyond  the  time  limit  defined  in  the  charter  for  final 
action  on  such  matters,  the  Planning  Commission  still  feels 
that  the  first  action  of  the  Board  is  the  only  legal  and  bind- 
ing action, 

"Since  the  building  permit  which  ihe  Atlas  Realty  Company  must 
file  before  they  can  construct  their  proposed  commercial  struc- 
ture on  the  property  in  question  must  come  to  the  City  Planning 
Department  for  certification  as  to  proper  zoning,  it  is  necessary 


n 

that  the  Planning  Commission  obtain  an  opinion  from  you 
as  to  the  legality  of  the  Board »s  second  action  on  this 
oase,   until  your  opinion  has  been  received,  the  Planning 
Commission  will  refuse  to  sign  any  building  permit  which 
calls  for  the  construction  of  a  commercial  building  on  the 
property  in  question  since  in  its  opinion  the  property 
is  classified  as  Second  Residential,  and  the  Commission's 
denial  of  the  application  for  rezoning  to  Commercial  was 
upheld  by  the  action  of  the  Board  of  Supervisors  on  November 
7,  1946, 

"Thank  you  very  much," 

OPINION 

The  material  dates  herein  involved  aro  the  following: 

1.  On  September  5,  1946  the  City  Planning  Commission  denied  the  ap- 
plication of  the  Atlas  Realty  Company  to  rezone  a  piece  of  property 
on  the  east  side  of  19th  Avenue  Just  south  of  Rivera  Street  from 

a  second  residential  use  classification  to  a  commercial  use  classi- 
fication. 

2.  On  October  3,  1946  an  appeal  was  filed  with  the  Board  of  Super- 
visors appealing  from  the  denial  of  the  application  by  the  Plan- 
ning Commission. 

3.  On  October  21,  1946  the  Board  of  Supervisors  adopted  a  resiution 
fixing  the  date  of  hearing  of  the  appeal  for  October  28,  1946.  On 
October  28,  1946  the  Board  continued  the  matter  for  one  week  to 
November  4,  1946  at  which  time  it  was  again  continued  until  Novem- 
ber 7,  1946. 

4.  On  November  7,  1946  the  Board  of  Supervisors  sustained  the  action 
of  the  City  Planning  Commission.  A  motion  for  reconsideration 
was  then  made. 

5*  On  November  18,  1946  the  motion  for  reconsideration  was  carried 
and  the  Board  of  Supervisors  then  proceeded  to  rehear  the  matter, 
and  thereafter  the  Board  voted  to  overrule  the  City  Planning 
Commission. 

You  state  you  feel  that  this  action  of  the  Board  of  Supervisors 
on  November  7,  1946,  In  sustaining  the  Planning  Commission,  constitutes 
the  final  action  of  the  Board;  and  that  the  action  of  the  Board  of 
Supervisors  on  November  18,  1946  In  overruling  the  Planning  Commission 
was  void  in  that  it  was  taken  at  a  time  when  the  Board  had  already 


#3 

at  jurisdiction  to  hear  the  matter. 

Section  117  of  the  charter  provides  in  part  as  follows,  with  regard 
appeals  to  the  Board  of  Supervisors  from  action  taken  by  the  Planning 
mmission: 

1  ••••;  that  appeal  may  be  taken  from  the  ruling  of 
the  (Planning)  Commission  by  filing  written  protest 
with  the  board  of  supervisors,  and  if  such  protest 
is  subscribed  by  the  owners  of  twenty  per  cent  of  the 
property  affected,  the  supervisors  shall  fix  a  time  and 
a  place  for  hearing  such  objections  which  shall  be  not 
less  than  ten  nor  more  than  thirty  days  after  such  filing, 
and  must  decide  thereon  within  ten  days  of  the  start  of 
such  hearing;" 

Here,  the  start  of  such  hearing  was  the  28th  day  of  October,  1946 
set  by  the  Board  of  Supervisors  itself.  The  Board  had  until  ten  days 
ereafter,  or  November  7,  1946,  to  decide  thereon.   On  November  7,  1946 
le  Board  of  Supervisors  did  decide  thereon,  and  at  that  time  approved 
is  action  of  the  City  Planning  Commission;  this  approval  resulted  from 
failure  of  the  Board  of  Supervisors  to  obtain  the  necessary  2/3  vote 
Jquired  to  disapprove  the  action  of  the  Planning  Commission.   On  the  same 
y  a  motion  was  made  by  a  member  of  the  Board  of  Supervisors  for  a  re- 
tasideration  of  the  Board»s  action  thereon,  and  the  date  for  hearing 
sreof  was  set  for  November  18,  1946.   On  November  18,  1946  the  motion 
r  reconsideration  was  passed  and  then  by  a  2/3  vote  the  Board  attempted 
disapprove  the  action  taken  by  the  Planning  Commission. 

The  provision  of  Section  117  of  the  charter  stating  that  the  Board 
last  decide  thereon  within  ten  days  of  the  start  of  such  hearing"  is 
ILimitation  on  the  right  of  the  Board  to  act  on  this  matter.   In  this 
jse,  the  last  day  the  Board  could  act  on  this  matter  was  November  7, 

116.   Any  action  taken  thereafter  wqs  void  and  beyond  the  jurisdiction 
the  Board  of  Supervisors. 

You  are  therefore  advised  that  the  action  of  the  Board  of  Supervisors 
ken  on  November  7,  1946  is  the  final  action  of  the  Board  on  this  matter; 
|3  the  Board's  second  action  taken  on  November  18,  1946  is  void,  the 
Jird  having  then  lost  jurisdiction  of  the  matter. 

Respectfully  submitted, 


CITY  ATTORNEY 


It  City  Planning  Commission 
ti 


ace   :•  1  f  1-   . 
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hear  Sir: 

You  iuwe  made  the  following  re  uest: 

.1  ;ou  please  advise  this  office  as  to  tue  ex: 
of  the  rec      Llltlee  and  duties  of  the  Ad 
Committee  and  t  e  <- ovenile  r  Committee  as 

outlined  ia  Seoti..n  58  of  the  Charter,  with  particular 
reference  to 

nl.  Section  68  of  the  charter  relative  to 
budget  estiatates  requires  a  .  boards  r 
ecaunissions. 

"2.   Section  72  of  I  Mt 

to  ali        also  requires  action  by  boards 
Jiiaslot  d. 

n3.  Section  77  of  the  charter  pertaine  to  tra.s- 
fors  an.,  require;      val  by  board  or  coiaiolaaio 

"4,  Do  t;»e  Ac  oe  and 

Juvenile  Probation  uoard  or  Cotaait  r.©e  have  all  L 

were  and  duties  o.  .a  as  de- 

fined under  hection  19,  of  the       r." 

There  is  no  decision  in  this  state  on  the  status  of  either  the 
Adui  |  Juvenile  Probation  Committei>.   In  fat  , 

the  onl.       nation 
CjsjBj^esi_  .  ,  where  the  ;""■.  r. 

OS 

oe  decision  as  to  the  status  of  the  pro  atio..  committee. 

probation  is  a  matter  of  statewide  co;  corn  (:,lcholl 

v.   £| _,  157  CeJ  •     . ,  and  probation  officers  lave  .  oen  held  in  a 

serxes   r  eases  to  be  assistants  t  ejst  are  in  fact 

minor  county  officerr.       . l   v.   -  £■.■■:;-,  st  r  ,       :  v.  ban  7ran- 
cleco,  201  Cal,  470).  b  of  an  of.  ~- 

a  on  the  type  of  authority  he  exercise 
l'"a,  13  Cal,  Ap       ,   and  apparently  the  ret, 
board  or  committee  administers  in  each  state  oolicy, 

the  conclusion  see  8  reasonable  that  they  also  are  county  of;  Leers* 


n 

Thia  is  reinforoed  by  the  proviaiora  of      anal  Code,  Section 

.6  and  Keif art       atituti       o,  Leci       7  and  t 
rela  a  member*  of  the  Adult  i>oard 

and  Lhci  Juvenile  Committee*  •   Whatever  the  a  tutus  or  ceoe  com- 
..dtteea,  it  a-?e. .0 
aplte  of  tiie  atte:  4  so  to  ciiaracteriae  them, 

cause  t|      ual  nature  ol  Cis  cit>  and  county ,  at  tliaeo 
cult  situations  arise  relating  to  the  aut 
over  i!o.i-  .     ace  matters  rolatlt.^  to 

iclpel,  then  under  Article  X7,  ;  ec- 
tion  6  of  the  htate  Constitution  toe  charter  ia  not  c  ,  I 
la  subject  to  general  laws. 

In  the  earl,,  case  of  Crowley  v.  Ireud,  Lit  Cal.  440*  1 1  was 
held  that  the  municipal  carter  . co  could  1       rol 

-•if  fair  a,  except  as  apt         ompowereu  to  do  t  ti- 

de       tiou  Q-1^2  of  the  Constitution  1      ranta  the  author- 
determine  the  nanner  of  eppc       ,  rem  val,  com.-enaat! 
etc.  01  .    -wover,       .       £,  214  Cal.  If..  , 

relatl.  ^  to  the  present  darter,  indicates  "that,  uecaus©  of 
peculiar  status  of  a  city  and  c  ay 

prescrle  the  duties  of  a        officer  as  far  a:  distent 

with  ;ic  ec  s  esta  reil  laws,  and  overrules 

*•**•  Crowley  oase  insoiar  as  it  ie  contra  to  such  a  hoi  I 

pea?  for       arter  to  lmiioac  certain 
dutiea  on  «  clonal  powers  of  both  tiie  Adult  board 

and        onile       .on  Committee.   however,  any  such  Matters 
ae  warn   be  covered  by  the  charter  will  be  valid  II  Law 

la  silent,  or  where  tiie  powers  and  duties  m   carter 

are  in  saWMMa;  wiv       MMNNLl  lavs  on  the  auLje. 

Sect!--  arter  does  not  attempt  to  provide  for  a 

method  of  appo      t  of  members  to  ei  .      a  Adult  board  oy  the 
Juvenile  Committee.  *s  that  they  are  already  in  exiet- 

ence  as  a  result  of  tiie  oporetion  of  state  law.  Also,  It  a  I     r- 
izes  the  exercise  of  auoh  powers  and  duties  as  may  be  fixed 
state  laws  and  such  additional  powers  ami  duties  as  may  be  set  forth 
in  the  charter* 

N  re q  ires  every  department  and  office  of  the  Ci; 
and  County,  whether  under  an  elective  or  k      Lve  officer  or 
a  board  or  commission,  to  file  a  tasige  estimate 

is  to  be  filed  by  the  executive  of  the  de  artiaent  with  the  "board 
or  comriiasi  oral  laws        iefine  I 

ntion  of  tne  respective  board  or  committee  with  t       ation 
leers,  and  as  a  consequenee  the  language)  of  t-       or  's 


H 

somewhat  a.tiguous.   Uowevnr,  the  I  charter  Is  to 

require  each  "department"  to  submit  a  budget  estimate.  Since 

the  Probation  Committee  or  hoard  appeara  to  lave  general  power 

to  oversee  and  advise  the  probation  officer.  It  appoare  pro:  «r 

to  require  a  budget  to  be  eubmlttet  , 

nittee  In  accordance  with  the  procedure  et  ectlon 

•9, 

This  Is  an  additional  duty  to  that  set  fej  state 

law,  but  In  this  respect  the  general  law  Is  silent.        >re. 
It  Is  wi;      e  power  of       urter  to  Impose  such  a  d 
It  i  at,  since  t!;e  expenses  of  running  the 

two  probation  departments  are  uade  a  c.  ar;;e  on  the  cou 
treasury  by  the  state  law,  unless  sons  such  \  estimate  were 

made,  It  would,  as  a  practical  matter,  be  impossible  to  a  e   an 
rlation  for  these  departments.  Thus,  It  certs  rs 

to  be  within  the  power  c       carter  to  liapoae  such  a  necessary 
administrative        t  e  two  probation  departments. 

section  72,  amor^j  other       ,,  requires  the  Controller  to 
set  up  a  system  of  allotment  actual  ex       res  as 

authorised  by  the  Appro  rlation  Or        In  balance  end  within 
the  receipt  of  income,  bnder  certain  emergency  condition*,  an 
al  aXletessnt  afty  be  nade  of  the 

department  head,  and,  In  this  cage,       >batioj. 

also  with  the  approval  of  the  Controller*   It  Is  fur- 
r  declare!.]  unlawful  to  exceed  the  c      set  forth  In  the  nl- 
ont  schedule. 

■3stlon  Is  whether  l  two  do:  art.rie..ts  Is 

subject  to  t  esc  controls. 

The  salaries  of  both  the  Adult  and  Juvenile  Probation  Offi- 
cers and  tlielr  deputies  are  "fixed  by  the  Board  c      'visors  In 

I  same  nanner  as  for  ot  .er  officials  and  employee- 
and  County"  (C2.arter,   ,  .  5   .     Section  8*,  Article  rv  of  I 

itltutio)  ,  trolling  over  general  laws  on  the  subject. 

There- ore,  as  to  the  amounts  to  e  ex  ended  for  salaries,  tie  re* 

tive  departments  may  not  exceec       allotments  or 
atio.  s. 

However,  Penal  Cods,         1203.7,  Adult 

ard  and  the   :         if leer  >  col- 

leet 

•  Juvenile  '•'ro-atl 
setlon  I  ■  ..  .    s  Juvenile 
Coo..:  It  tee  Is  allowed  Its  "travc.  octlon  602  of 

the  welfare  and  Instil  »ss  are  all  made  a 

on  the  county  treasur  ,  r  is  directed  to  Issue 

his  warrant  for  the  payment        c  ex  ease  a ,  L\ '.    an 


order  il  n«d  by  one  of  the  judgea  of  the  Superior  Court  as  signed  to 
a  criminal  department,  or  the  Juvenile  on 

;alf  of  elti.er  the  Adult 
or  Juvenile  r  .      t«.  Up    .  i  entatlon  it   su<      r, 

r.s  t  at  the  warrant  muat  e  ieeued  and  paid  regardless  of 
the  c  feasant  or  even  if  no  funds  at  all  ave  been 

a  r  riateo  lor   t  fca  t.  ese  expenses, 

72  of  the  charter  doee  not  app.l  . 

Section  77  provides  a  method  of  tr  unused  surplusee 

from  one  department  to  another  or  from  ono  fund  to  another  within  a 
department.   As  part  of  t.  -o,  the  approval  of  the  boar<. 

committee  w        ...    is  appears  to  be  a  reasonable  duty 

>a#j  and   -  L     i'lict  with  thos^  estK  *ral  law. 

Therefore,  the  A4ult  re         pd  and  the  Juvenile  robatlon  Coa- 
uee  are  reaponalble  for  compliance  with  Section  77. 

With  relation  to  j  -<ur  inquiry  I      Lag  the  app.ieability  of 
Section  19  of  the  C:  arter  to  the  b\>ard  or  committee,  ro3  active 
it  is  a  cessary  to  ahvert  to  the  opening  sentc  era  of 

■  and  each  board  and  commission  appointed  by  I       ?, 
or  ot  erwise  provided  by  this  C  arter,  shall  *ave  tne  powers  a 

lee  as  follows i"  Alt      the  use  of  the  clause  "provided  by 
this  charter"  is  s~  read  together  with  the  rest  of 

apparently  sneane  "create. 
r  does  ■  Adult  Probata  e  Juvenile 

refera   to  theia  in  Section  58  as  being 
in  existence  under  state  law.   Indeed,  t.  ese  two  would  exist  whet 
or  not  sue       nee  were  raade*  iherefore,  neither  the  Adult  Board 
or  the  Juvenile  Committee  is  one  "provide.       e  charter,  si 
neither  la  creatt       ■  charter. 

It  Is  the  ooinion  of  this  oXTice  that  section  19  of  the  ^  arter 
does  not  apply  to  either  tne  Adi       all     >ard  or  the  Juvenile 
m   Committee. 

Reapectfully  sibmltted. 


roller. 


MM 


3^/0 


December  13,  1946 


SUBJECT  J   STATE  OF  CALIFORNIA  IS  NOT  LIABLE  FOR  APARTMENT  HOUSE  LICENSE 

)ear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

"The  State  of  California  is  the  owner  and  operator 
of  an  apartment  house  located  at  1030  Kansas  Street, 

"Your  opinion  is  requested  as  to  whether  the  state 

is  liable  for  an  apartment  house  license  under  Section 

86,  Article  2,  Part  III  of  the  Municipal  Code." 

OPINION 

Section  86,  Article  2,  Part  III  of  the  San  Francisco  Municipal  Code 
rovides: 

"Every  person,  firm,  partnership  or  corporation 
maintaining,  conducting  or  operating  an  apartment 
house  shall  pay  an  annual  license  fee  as  follows,  •♦•" 

The  State  of  California  is  not  a  "firm,  partnership  or  corporation", 
he  question,  therefore,  Is  whether  the  word  "person"  in  the  above  sec- 
ion  includes  the  State  of  California* 

In  the  Case  of  Philbriok  v.  State  Personnel  Board.  53  Cal,  App.  (2d) 
22,  where  the  question  was  whether  the  word  "person"  as  used  in  a  statute 
f  limitation  applied  to  the  State  of  California,  the  court  stated  at 
age  228: 

"In  the  interpretation  of  a  legislative  enactment 

it  is  the  general  rule  that  the  state  and  its  agencies 

are  not  bound  by  general  words  limiting  the  rights  and 

interests  of  its  citizens  unless  such  public  authorities 

be  included  within  the  limitation  expressly  or  by  necessary 

implication." 

he  court  concluded  that  there  was  no  expression  of  an  intention  to  have 
he  word  "person"  include  the  State  of  California. 

In  the  case  of  Bert on  vs.  All  Persons.  176  Cal.  610,  the  court  stated 
t  page  617  regarding  a  Judgment  in  a  case  under  the  McEnerney  Act  which 
is  binding  upon  all  persons: 

"A  reading  of  the  McEnerney  Act  discloses  not  only 
a  failure  by  the  state  to  declare  itself  bound  by  decrees 
so  obtained,  but  makes  manifest  that  the  statute  was 
dealing  only  with  the  private  rights  of  private  persons. 
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Giving  to  "persona"  its  broad  and  indubitable  meaning, 
the  statute  was  dealing  with  the  private  rights  of 
individuals,  associations,  copartnerships,  and  corpora- 
tions other  than  public  agencies  acting  in  their  public 
capacity,  A  sovereign  state  is  not  a  porson,"  (Emphasis 
ours) 

The  use  of  the  word  "person"  in  Section  86,  Article  2,  Part  III  of 
Municipal  Code  together  with  the  words  "firm,  partnership  or  corporation" 
adicates  an  intention  that  the  word  should  ap:jly  to  individuals  only  and 
|aere  is  nothing  in  the  section  either  expressly  or  by  necessary  implication 
adicating  that  it  was  the  intention  to  make  the  word  "person"  applicable 
3  the  State  of  California. 

Xou  are  therefore  advised  that  the  State  of  California  is  not  required 
o   pay  the  license  fee  for  an  apartment  house  license  under  Section  86, 
rticle  2,  Part  ill  of  the  San  Francisco  Municipal  Code, 

Respectfully  Submitted, 


CITY  ATTORNEY 


:>:  Chief  Administrative  officer 
■ 


V 


December  14,  1946 


SUBJECT:   ...  , 

BE  P  IRB1 

uentlemen: 

You  have  requested  an  opinion  as  to  whether  a  bill  providing  an 
appropriation  from  thi  jerve  Fund  must  be  passed  by  tnc 

Board  Ox      visors  as  an  emergency  measure. 

OPINION 

On  July  17,  1935,  an  opinion  of  this  office  was  given  to  the 
Controller  on  questions  pertaining  to  Section  79  of  the  Charter. 
Tills  opinion  states  in  part  as  follows: 

"Section  79  of  the  Charter  was  amended  in  1933  In  two  respects, 
first,  by  paraitting  a  raaarvt  fund  greater  than  one  percent 
of  the  amount  of  the  tax  levy;  and,  second,  by  permitting  the 
use  of  this  reserve  fund  to  meet  an  emergency,  as  defined  in 
Section  10  as  well  aa  in  Section  25  of  the  Charter.   Prior  to 
the       ont  the  use  of  the  Baorganoy  Raaarra  Fund  was  limited 
only  to  such  an  emei       s  la  tufined  in  Section  86 . 

"Section  79,  as  it  originally  stood,  was  in  no  way  tied  in  or 
dependent  upon  Section  lo.   xhe  last  mentioned  section  really 
deals  with  the  effective  dates  of  ordinances  and  permits  an 
ordinance  to  become  effective  immediately  only  when  it  is 
passed  as  a.i  emergency  measure  ana  when  the  character  of  the 
emergency  is  set  forth  in  the  ordinance.  In   the  instant  case 
no  attempt  was  made  to  pass  the  ordinance  as  an  emergency 
measure  as  it  was  report  .  ice  Committee, 

road  and  passed  for  second  reading  and  finally  adopted  by 
nine  votes.  Saotion  79,   -  h   deals  i         >rlationa 
from  the  Emergency  Reserve  Fund,  contains  no  atatemont  that 
the  from  the  Inarganoy  _.ese:ve  Fund 

must  contain  a  statement  of  the  cliaracter  of  the  emer  -,ency, 
nor  is  chBi  c   cinythij      action  16  which  would  require  such 
a  statement  in  the  ordinance.   These  two  sections  tie  In,  one 
with  fcha  other,  only  to  the  extent  that  . -ection  79  refers  to 

oction  16  for  the  definition  of  an  emergency  and  not  for  the 
purpose  of  saying  how  an  ordinance  appropriating  from  the 
Emergency  Fund  shall  be  passed. 

"This  being  the  case  it  must  be  presumed  that  the  Board  of 
N  rlaori  vould  not  i-aas  an  ordinance  ap  ropriatin^  from 
the  Emergency  Keserve  Fund  Uttlaaa  the  facts  demanding  it  came 
within       flnltlon  ox"  emergency  as  contained  in  ..ectlons  16 
and  25.   If  the  emer  ;ency  were  3uch  that  it  would  require  the 
immediate  appropriation  of  the    •;  ,  che   character  of  the 
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emergency  Might  oo   set  forth  in  the  ordinance  and  if  It 
received  tno  requisite  number  of  votes  It  would        ef- 
fective .    lie,  for  the  information  of  the 
Controller,  it  night  P*?  ",g  for  tit.  mturo  of  the 
emergency          forth  in  Lho  ordinance,  I  am  of  the 

inion  that  the  Charter  is  not  mandatory  upon  the  subject." 

You  are  therefore  advised  that  a  bill  providing  an  Ion 

from  the  Emergency  reserve  Fund  is  not  required  to  be  in  the  form 
of  an  emergency  ordinance,  that  is,  to  contain  a  definition  of  the 
emergency  for  wnich  tho  funds  are  appropriated,  unless  reference  to 
committee  and  readings  and  votes  at  separate  mooting!  oro  waived 
in  accordance  oith  the  provisions  of  Section  13  of  the  Charter.   If 
this  is  done,  the  bill  must  contain  emergency  provisions  in  accor- 
dance with  that  section;  otherwise  it  need  not  contain  them, 
.Vhether  the  bill  takes  the  usual  course  of  eoomittoo  action  aad  two 
readin0s  and  votes  of  the  Board  at  separate  meetings  or  is  passed 
without  committee  report  and  on  first  reading,  it  nuot  receive  on 
final  passage  "the  vote  of  three-fourths  of  the  'Board  of  Super- 
visors," as  required  by  section  79  of  the  Charter. 

Respectfully  submit*.:  , 


01 TT  ATTO: 
To:   Board  of  Supervisors 

If 
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December  16,  1946 

SUBJECT:   LIABILITY  FOR  PROPERTY  DAJ.luGE  CAUSED  BY  FIRE  ENGINE  WHILE 
ANSWERING  EMERGENCY  CALL  COLLIDING  WITH  AUTOMOBILE. 

Dear  Sir: 

A  olaim  has  been  received  from  James  L.  Vizzard  for  damage  to 
hie  automobile  resulting  from  a  fire  engine  colliding  with  the  rear 
end  of  his  oar.  It  appears  that  the  fire  apparatus  was  responding 
to  an  emergency  oall.  The  question  of  the  propriety  of  payment  of 
this  olaim  has  been  raised  by  you, 

OPINION 

Section  400  of  the  Vehiole  Code  makes  the  City  liable  for  the 
negligent  operation  of  its  motor  vehicles.  No  exception  is  made  as 
to  the  operation  of  authorized  emergency  vehicles  responding  to  an 
emergency  call. 

The  driver  of  the  vehicle  is  himself  insulated  from  personal 
liability  by  VC401,  even  though  he  Is  negligent.  Although  the  driver 
Is  protected  from  his  own  negligence,  the  City  still  remains  liable* 
(Raynor  v.  Areata,  11  Cal.  (2)  113).  The  operator  is  not  obliged  to 
obey  speed  laws  or  surrender  the  right  of  way  (VC454)  or  oonform  to 
other  rules  of  the  road  (Balthasar  v,  Pac.  St.  Ry.  Co.,  187  Cal.  302), 
if  the  siren  is  being  sounded  and  a  red  light  is  Illuminated  on  t he 
front  of  the  vehicle.  Not  all  negligence  is  actionable,  but  it  only 
arises  when  the  operator  of  the  vehicle  fails  to  give  timely  warning 
of  his  approach  or  otherwise  makes  an  arbitrary  exercise  of  the  privi- 
lege not  to  obey  the  rules  of  the  road,  which  oan  be  said  to  amount 
to  wilful  misconduct.   (Eddy  v.  Los  Angeles,  28  CA  (2)  89). 

The  leading  case  on  the  subject,  whioh  resolves  the  prior  oonfu- 
sion  in  the  decisions  is  Luoas  v.  Los  Angeles,  10  Cal.  (2)  476.  There 
the  general  rule  is  laid  down  that  if  the  vehicle  is  responding  to  an 
emergency  call,  and  the  statutory  warning  is  being  given,  the  City  is 
liable  only  for  such  acts  as  are  an  arbitrary  exercise  of  the  privilege 
of  not  being  obliged  to  obey  the  speed  laws,  etc.,  which  aots  amount  to 
wilful  misconduot.   In  citing  examples  of  "arbitrary  exercise  of  the 
privilege1*,  it  is  stated  that: 

"Notice  to  the  person  required  to  yield  the  right 
of  way  is  essential  and  &   reasonable  opportunity 
to  stop  or  otherwise  yield  the  right  of  way  nec- 
essary in  order  to  charge  a  person  with  the  ob- 
ligation fixed  by  law  to  give  precedence  to  the 
fire  apparatus." 


Thus  the  driver  of  the  fire  engine  must  give  others  a  reasonabk  op- 
portunity to  yield  the  right  of  way.  The  court  discusses  various 
oircumstanoea  where  the  operator  oould  he  negligent  by  reason  of  an 
arbitrary  exercise  of  the  privilege • 

"To  the  instances  here  noted  where  this  limitation 
might  apply  could  be  added  one  w.iere  the  operator 
has  given  the  required  warning  but  sees  that  another 
has  not  heard  or  heeded  itj  under  those  circumstances 
it  might  be  an  arbitrary  exercise  of  the  privilege  to 
oontinue  on  into  an  inevitable  collision.  This  sit- 
uation might  raise  an  issue  of  fact  similar  to  that 
involved  under  the  last  clear  chance  doctrine  •  •  •  " 
(p.  484). 

ThuB  the  driver  of  fire  apparatus  is  deemed  to  be  negligent  because 
of  the  arbitrary  exercise  of  the  privilege  if  he  runs  into  a  vehicle 
which  he  sees  has  not  and  cannot  yield  the  right  of  way,  and  the  col- 
lision covld  have  been  avoided  by  the  use  of  ordinary  oare. 

A  review  of  the  faoto  at  hand  indicates  that  the  claimant  was 
proceeding  east  on  Bush  Street.  He  was  stopped  by  other  oar3  wait- 
ing for  the  traffic  signal  to  turn  to  "go"  and  hemmed  in  by  double- 
parked  cars.  While  in  this  position  the  fire  enginfc  proceeded  out 
of  the  Bush  Street  Station  and  ran  into  ttie  rear  of  the  claimant's 
oar. 

In  our  opinion,  the  faots  indicate  negligence  on  the  part  of  the 
driver  of  the  fire  truck,  and  warrant  payment  of  the  claim. 

Respectfully  submitted. 


CITY  ATTORNEY'. 


To:  The  Controller 
OAh 


-2- 


^ 


December  18,  1946 

SUBJECT:   PUBLIC  HEARINGS  BY  FIRE  COMMISSION  REGARDING  DISABILITY 
PENSIONS. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

"I  have  been  directed  by  the  Board  of  Fire  Commissioners 
to  respectfully  request  an  opinion  as  to  whether  or  not  the 
procedure  which  the  Board  has  been  following  in  ordering 
disabled  members  of  the  Fire  Department  who  are  on  the  pay- 
roll and  have  been  on  the  payrolls  for  a  period  of  say  from 
six  months  or  more  without  performing  any  of  the  required 
duties  of  a  Fireman  and  their  medical  history  shows  that 
they  will  not  again  be  able  to  perform  active  fire  service, 
to  file  an  application  with  the  San  Francisco  Employees' 
Retirement  System  for  disability  pension. 

"The  procedure  the  Board  has  been  following  In  the  past 
has  been  to  direct  the  Department  Physician  or  Secretary 
to  inform  the  disabled  Fireman  by  letter  that  he  should 
apply  for  retirement  pension.  This  action  takes  place 
after  the  Board  has  had  a  conference  with  the  Department 
Physician  in  the  Chambers  of  the  Board  and  not  In  open 
meeting,  who  submits  reports  from  the  Retirement  System 
Doctors  on  the  particular  case. 

"The  point  in  question  we  wish  to  be  advised  on  is  if 
the  Board  is  within  its  rights  in  making  this  decision  in 
Chambers  or  should  the  same  be  done  at  an  open  meeting  of 
the  Board  with  the  disabled  party  present  and  be  included 
in  their  minutes,  keeping  in  mind  that  the  medical  history 
of  any  member  of  the  Department  is  a  privileged  communica- 
tion between  Doctor  and  Patient." 

OPINION 

A  decision  by  the  members  of  the  Fire  Commission  that  a 
disabled  fireman  should  make  application  for  a  disability  pension 
before  the  Retirement  System  need  not  be  made  in  an  open  meeting 
of  the  commission. 

Section  155  of  the  Charter  provides  for  public  meetings  when 
a  fireman  is  called  before  the  commission  for  dismissal  or  punish- 
ment after  he  is  accused  of  a  breach  of  duty  or  other  misconduct. 
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It  cannot  be  said  thab  a  fireman  who  has  suffered  a  service  dis- 
connected disability  is  being  dismissed  or  punished  when  it  is 
determined  that  his  disability  will  prevent  him  from  ever  resuming 
the  duties  of  an  active  fireman. 

Further,  section  159  of  the  Charter  makes  the  Retirement  Board 
the  sole  authority  and  judge  as  to  the  conditions  under  which 
members  may  receive,  and  may  continue  to  receive,  benefits  of  any 
sort  under  the  Retirement  System. 

Therefore,  a  public  hearing  by  the  Fire  Commission  would 
not  establish  any  pension  rights  that  the  disabled  fireman  may 
have,  because  jurisdiction  in  such  matters  is  vested  with  the 
Retirement  Board. 

Respectfully  submitted, 


CITY  ATTORNEY 
To:   Fire  Commission 
CWD 


iS?^ 


SUBJECT : 


Dec.  26,  1.  40. 
WHO  HAS  Oh, 


Dear  Sir : 

You  have  requested  an  opinion  as  follows: 

"I  have  een  asked  by  the  San  Francisco  Feder- 
ation of  Municipal  Employees,  I  c,  for  an  opinion 
as  to  the  rir;ht  of  a  subordinate  under  the  head  of 
a  department  to  order  the  sus;>e,.sion  of  a  municipal 
e   loyee  for  a  period  less  than  thirty  days  without 
a  hearing t  An  interpretation  of  Section  154  of  the 
Charter  is  involved. 

"I  have  been  _;iven  to  understand  that  the 
Federation  desires  this  opinion  by  reason  of  the 
suspension  for  a  period  of  five  days  of  an  in- 
spector in  the  health  Department  by  a  subordinate 
under  Dr.  Geiger. 

"..oivld  you  kindly  send  a  copy  of  your  opinion 
to  Frank  i.oitoza,  Jr.,  Secretary  of  the  San  Fran- 
cisco Federation  of  Municipal  Employees,  inc.?" 

OPIftlOn. 

The  langua  e  of  Section  154  of  the  Charter  is  clear  and 
definite.   It  states  in  part  .  .  .  "the  appointing  officer  ay  sus- 
pend the  person  so  accused,  but  such  suspension  shall  not  be  valid 
for  more  than  thirty  days."  •  .  . 

And  again  "The  appointing  officer  may,  for  disciplinary 
purposes,  suspend  a  subordinate  for  a  period  not  exceeding  thirty 
days."  .  .  . 

These  provisions  restrict  the  right  to  suspend  to  the 
appointing  officer  only. 

Section  20  defines  an  appointing  officer  as  the  head  of 
a  department  appointed  by  the  Chief  Administrative  Officer  or  a  board 
or  commission,  or  a  person  reeo.u tended  by  such  department  head  and 
approved  by  the  Chief  Administrative  Officer,  board  or  commission  to 
whom  such  department  head  is  responsible  or  the  head  of  any  utility, 
institution,  bureau  or  other  subdivision  of  such  department  if  so 
designated. 

Therefore,  unless  the  officer  who  does  the  suspending  is 
the  appointing  officer,  as  defined  by  Section  20,  he  has  no  authority 
to  suspend  an  employee  for  any  period. 

Respectfully  suV  iltted, 
To:  Marvin  E.Lewis,  Esq. 
cc  to  Frank  Moitoza,  Jr. 
WP  CITY  ATTORNEY. 


December  30,  1946 

SUBJECT:   PHYSICAL  EXAMINATION  MAY  BE  REQUIRED  BY  CIVIL  SERVICE  COM- 
MISSION ON  PROMOTIONAL  EXAMINATION  IN  THE  FIRE  DEPARTMENT. 

Dear  Sirt 

You  have  requested  an  opinion  on  a  subject  which  is  stated  by 
you  in  a  letter,  addressed  by  you  to  the  Secretary  of  the  Civil  Ser- 
vice Commission.   I  take  the  liberty  of  quoting  from  a  copy  of  this 
letter,  which  is  among  the  papers  you  have  given  me  in  the  matter, 
as  follows: 

"On  December  4,  1946,  the  Civil  Service  Commission  adopted 
a  civil  service  eligible  list  for  the  rank  of  Captain  In  the  San  Fran- 
cisco Fire  Department,  and  at  present  there  are  eighteen  vacancies  in 
this  rank  in  the  department,  for  which  the  necessary  requests  for 
certifications  are  on  file  in  your  office,  and  I  am  advised  that  you 
have  ordered  that  the  issuance  of  these  certifications  be  held  up  pend- 
ing the  receipt  by  you  of  medical  reports  and  certifications  listed  as 
a  requirement  on  the  scope-circular  for  the  above  examination. 

"in  this  connection,  I  have  before  me  copies  of  two  letters, 
the  first  of  which,  dated  December  10,  1946,  is  addressed  by  you  to 
Mr.  Frank  T.  Kennedy,  Secretary  of  the  Board  of  Fire  Commissioners, 
and  states: 

»l  am  enclosing  herewith  a  copy  of  the  examination 
announcement  for  Captains,  Fire  Department. 

•Please  note  the  requirement  contained  therein  that 
before  certification,  applicants  must  pass  a  satisfactory  med- 
ical examination  before  physicians  designated  by  the  Civil 
Service  Commission.  The  provision  of  this  examination  announce- 
ment must  be  complied  with  as  It  has  in  the  past.1 

and  the  second,  dated  Deoember  12,  1946,  is  addressed  by  you  to  Dr. 
John  J.  MoGuire,  and  in  it  you  advise  him  that  the  Civil  Service  Com- 
mission, at  its  meeting  held  on  December  11,  1946,  made  an  order  de- 
signating the  medical  examiner  of  the  Fire  Department  to  conduct  the 
physical  examinations  required  by  the  provision  contained  in  the  scope- 
circular  Ooverning  examination  for  promotions  in  the  Fire  Department, 
and  that  'It  was  further  ordered  that  the  medical  examiners  be  advised 
that  they  will  be  required  to  file  with  the  Civil  Service  Commission  a 
copy  of  medical  findings  in  each  case,  together  with  a  report  and  certi- 
fication of  the  examiner  that  the  eligible  is  physically  and  medically 
qualified  to  perform  the  duties  of  the  position  to  which  he  is  being 
promoted. » 

"At  no  time  in  the  past  thirty-seven  years  have  medical  exam- 
inations been  conducted,  or  eertifioates  Issued  to  your  Commission  in 
connection  with  any  of  the  many  hundreds  of  promotions  in  the  Fire  De- 
partment made  during  that  time,  nor  has  any  request  for  such  ever  been, 
heretofore  made  to  me,  as  the  'appointing  officer'  of  the  fire  depart- 
ment* 


"It  is  my  opinion  that  the  use  of  the  word  Entirely1  in 
the  language  of  the  Charter,  in  Section  146,  from  whioh  I  quote  I 
•All  such  promotive  examinations  in  the  police  and  fire  departments 
shall  be  entirely  of  a  written  oiiaracter,  and  all  questions  asked  or 
problems  given  in  said  examination  shall  pertain  to  matters  concerning 
the  duties  of  members  of  the  department  for  whioh  the  examination  is 
held',  rules  out  medical  examinations  and  tests  in  connection  therewith, 
and  that  eaoh  applicant's  previous  acceptance  to  membership  in  the  de- 
partment, after  passing  rigid  and  exhaustive  physical  and  medical  tests 
and  examinations,  is  intended  as  sufficient  guarantee  of  his  physical 
and  medical  fitness,  particularly  in  view  of  the  fact  that  such  pro- 
motion does  not  impose  greater  physical  requirements  upon  him," 

OPINION 

The  requirement  contained  in  the  sentence  quoted  by  you,  that  the 
promotive  examinations  shall  be  entirely  of  a  written  character,  refers 
to  the  competitive  tests  prescribed  in  Section  145.  In  general,  as  there 
provided,  these  competitive  "tests  may  be  written,  oral,  mechanical  or 
physical,  or  any  combination  of  them",  but,  says  Section  146,  for  pro- 
motion in  the  uniformed  forces  of  the  police  and  fire  departments,  the 
tests  shall  be  entirely  written. 

The  provision  limiting  the  competition  for  promotions  to  examina- 
tions in  writing  is  not  a  limitation  upon  the  general,  fundamental  duty 
of  the  Civil  Service  Commission  to  certify  for  positions  only  persons 
who  are  possessed  of  sufficient  health  and  bodily  function  to  perform 
the  duties  of  the  promotive  position. 

This  is  illustrated  by  provisions  of  Section  9  of  Rule  4  of  the 
Civil  Servioe  Commission,  which  requires  ellgibles  generally  to  submit 
to  medical  examinations,  exoept  as  otherwise  ordered  by  the  Commission 
itself.  The  requirement  of  the  scope  circular  in  this  case  is  quoted 
from  this  section. 

This  general  requirement  is  not  competitive  and  is  not  one  of  the 
competitive  test3  referred  to  in  either  Section  145  or  Section  146  of" 
the  Charter,  but  is  authorized  as  to  all  employees,  unless  clearly  and 
specifically  prohibited  in  the  Charter.  The  sentence  quoted  by  you  can- 
not be  interpreted  as  such  a  prohibition. 

The  attitude  of  our  courts  in  this  matter  is  well  illustrated  in 
the  oase  of  Haub  v.  Tuttle,  80  Cal.  App.  561,  in  which  a  hearing  in  the 
Supreme  Court  was  denied  after  a  strenuous  effort  by  the  city  attorney 
there  appearing  to  oall  in  question  the  accuracy  of  the  decision  of  the 
District  Court  of  Appeal. 

In  that  oase  the  facts  were  that  the  charter  of  the  City  of  San 
Jose  required  the  Civil  Service  Commission  to  provide  for  promotion  to 
all  positions  in  the  classified  service,  based  on  prior  records  and 
seniority.  The  Civil  Service  Commission  conducted  examinations  for  the 
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position  of  lieutenant  In  the  fire  department.  Written  examinations 
on  ten  or  more  phases  of  fire  department  work  were  held.  Credits  were 
also  based  on  prior  records  and  seniority.  Applicants  were  required 
to  submit  to  a  physical  examination. 

The  petitioner,  reoeiving  low  grades  on  the  written  examination, 
obtained  a  judgment  requiring  the  Civil  Service  Commission  to  oertify 
solely  on  the  basis  of  prior  records  and  seniority  and  enjoining  the 
Commission  from  requiring  applicants  to  submit  either  to  the  written 
tests  or  to  physical e  xamination. 

The  Appellate  Court  agreed  with  the  trial  judge  that  promotion  was 
required  by  the  oharter  of  San  Jo^e  to  be  based  on  prior  records  and 
seniority  and  not  on  competitive  examinations.  This  was  held  In  spite 
of  a  contrary  practioe  by  the  Commission  for  many  years.  But  as  to  the 
injunction  against  the  requirement  of  a  physical  examination,  the  trial 
judge  was  reversed.  There  was  not  a  word  in  the  charter  of  San  Jo3e  in 
support  of  the  physical  examination,  except  the  general  authority  of 
the  Commission  to  provide  rules,  which  is  contained  In  our  Charter  and 
in  charters  in  general. 

The  Court  stated  the  law  —which  is  controlling  in  this  opinion  — 
as  follows: 

"The  nature  of  those  rules  and  regulations  aro  left  neoes- 
sarily  to  the  discretion  of  said  Commission,  providing  they  do  not 
have  the  manifest  effect  of  nullifying  the  fundamental  principle  which 
said  section  106  declares  shall  be  followed  In  determining  eligibility 
for  promotion, 

"As  to  tho  extent  of  tho  discrotion  thus  vosted  In  a  civil 
service  commission,  we  quote  from  Pratt  y,  Rosenthal.  181  Cal,  158 
(183  Pao.  542),  as  follows:   »It  is  a  well-established  proposition  that 
a  commission  with  tho  powor3  conferred  upon  the  Civil  Service  Comnission 
in  the  examination  of  applicants  for  public  employment  has  a  wide  dis- 
cretion with  regard  to  the  manner  of  pisrf  arming  it3  duties  and  exercis- 
ing its  powers  .  ,  ,  .  ,  • Courts  3hall  let  administrative  boards  and 
officers  work  out  their  problems  with  as  little  judicial  interference 
as  possible.  They  may  decide  a  particular  question  wrong  —  but  it  is 
their  question.  Such  boards  are  vested  with  a  high  discretion,  and  its 
abuse  must  appear  very  clearly  before  the  courts  will  interfere,1   (Max- 
well v.  Civil  Service  Com.,  169  Cal.  339)  146  Pao,  869), •   Upon  the  same 
subject  it  is  said  in  Dillon  on  Municipal  Corporations  (volume  1,  sec- 
tion 339)  that  when  the  power  is  given  to  the  members  of  such  Commission 
tto  test  the  qualifications  of  applicants  for  public  office  the  method 
of  such  examination  with  the  result  arrived  at,  necessarily  rests  within 
their  discretion  and  judgment  upon  the  examination  had,  and  is  not  a 
Judicial  determination  of  any  question  presented  to  them  in  such  a  3ense 
that  it  may  be  reviewed  by  the  courts  on  certiorari  or  mandamus  or  other- 
wise*; and  in  the  case  of  Cook  v.  Civil  Service  Com..  160  Cal.  5C9  (117 
Pac,  663),  it  is  held  that  the  conducting  by  the  civil  service  of  an  exam- 
ination for  promotion  of  captains  in  the  fire  department  of  that  city  to 
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the  rank  of  battalion  chief,  and  the  declaration  by  them  of  the  per- 
centages attained  by  the  various  candidates  for  promotion,  were  not 
the  exercise  of  a  judicial  function,  and  their  action  in  such  matters 
oould  not  be  reviewed  on  certiorari;  that  having  jurisdiction  to  act, 
and  not  acting  judicially  in  holding  examinations,  said  Commission, 
even  If  acting  unfairly,  could  not  have  its  actions  subjected  to  exam- 
ination by  a  writ  ol  review. 

"•Physical  fitness  and  health  are  prime  requisites  for  a  fireman, 
whatever  his  work  in  the  service1  (Maxwell  y.  Civil  Service  Com.,  supra), 
but  under  the  terms  of  the  Judgment  rendered  herein,  if  allowed  to 
stand,  said  Commission  would  be  precluded  from  causing  any  physical  or 
mental  tests  whatever  to  be  made  of  applicants  for  promotion,  the  effect 
of  which  would  be  to  compel  said  Commission  to  certify  as  eligible  ap- 
plicants whose  records  in  the  lower  ranks  of  the  service  were  excellent, 
even  though  it  were  manifest  at  the  time  of  promotion  that  said  applicants 
were  totally  unfit  physically  or  mentally  to  occupy  the  higher  and  more 
responsible  position." 

My  conclusion  is  therefore  that,  while  the  Civil  Service  Commission 
cannot  require  competitive  physical  tests  in  this  case,  it  is  authorized 
to  require  a  sufficient  physical  examination  so  that,  when  it  certifies 
an  eligible  to  the  position  of  captain  in  the  Fire  Department,  it  may 
know  by  meanB  reasonably  appropriate  thereto  and  of  Its  own  selection, 
that  the  eligible  certified  is  of  sufficient  physical  and  mental  health 
and  function  to  perform  the  duties  of  the  position  to  which  he  is  being 
promoted.  This  is  all  that  I  understand  from  the  order  ol*  the  Civil 
Service  Commission  made  on  Deoember  11,  1946,  when  it  requires  the 
physician  to  certify  that  the  eligible  is  physically  and  medically 
qualified  to  perform  the  duties  of  the  position.  It  is  to  be  assumed, 
of  course,  that  the  order  will  be  Interpreted  reasonably. 

Respectfully  submitted. 


CITY  ATTORNEY, 


To:  Fire  Department 

co:   Civil  Service  Commission 


d^L 


December  31,  1946. 


SUBJECT:  Adult  Probation  Board-  Elicibility  of  Assemblyman 
to  Act  as  a  llembor  of, 


Gentlemen | 

You  have  requested  the  opinion  of  this  office  by  your  letter 
of  November  22,  1946,  as  follows: 

REQUEST 

"At  the  last  regular  meeting  of  the  Adult  Pro- 
bation Board,  November  14,  1946,  the  question  arose 
whether  or  not  Mr,  Raymond  L.  Blosser,  recently  elected 
Assemblyman  25th  District,  could  continue  to  serve  on 
this  Board.   1  was  asked  to  request  your  opinion  as  to 
the  eligibility  of  Mr.  Blosser  remaining  on  the  Board 
while  a  member  of  the  Legislature.11 

OPINION 

Members  of  the  Adult  Probation  Board  are,  in  the  opinion 
of  this  office,  minor  county  officials  (see  opinion  to  Controller 
dated  December*  12,  1946)*   The  Board1  s  existence,  powers  and  duties 
are  in  the  main  established  by  state  law.   There  is  nothing  either 
in  the  city  and  county  charter  or  the  ordinances  enacted  by  the 
Board  of  Supervisors  that  prevents  a  member  of  the  Probation  Com- 
mittee from  also  being  a  member  of  the  State  Legislature.  While 
charter  section  142  states  "Any  person  holding  a  salaried  office 
under  the  city  and  county,  whether  by  election  or  appointment,  who 
shall,  during  his  term  of  office,  hold  or  retain  any  other  salaried 
office  under  the  government  of  the  United  States,  or  of  this  state, 
or  who  shall  hold  any  other  salaried  office  connected  with  the 
government  of  the  city  and  county,  or  who  shall  become  a  member  of 
the  legislature,  shall  be  deemed  to  have  thereby  vacated  the  office 
held  by  him  under  the  city  and  county",  it  is  not  applicable  to  the 
instant  facts  since  members  of  the  Probation  Board  serve  without 
compensation. 

As  to  the  question  whether,  under  state  law,  Mr.  Blosser 
may  serve  in  both  capacities,  this  office  expresses  no  opinion,  that 
being  a  matter  within  the  cognizance  of  the  Attorney  General. 

It  should  be  observed,  however,  that  Article  IV,  Section 
19  of  the  State  Constitution  reads  as  follows: 

"No  senator  or  member  of  assembly  shall, 
during  the  term  for  which  he  shall  have  been  elected' 


#2 


hold  or  accept  any  office,  trust,  or  employment  under 
this  state;  provided,  that  this  provision  shall  not 
apply  to  any  office  filled  by  election  by  the  people." 

If  it  is  assumed  that  the  office  is  a  county  office,  which 
is  our  position,  although  it  has  not  yet  been  so  determined  by  any 
appellate  court  in  California,  (see  Gibson  v.  Civil  Service  Com- 
mission, 27  C.  A.  396),  then  such  office  is  a  "state  office"  and 
apparently  falls  under  the  prohibition  of  the  Constitution 
( Sat ter white  v.  Garrison,  34  Cal.  App.  734).  While  it  is  arguable 
that  this  particular  type  of  office  does  not  have  the  vice  sought 
to  be  eliminated  by  Article  IV,  Section  19  (see  generally  Leymel 
v.  Johnson,  105  Cal.  App.  694,  703,  and  Chenoweth  v.  Chambers, 
33  Cal,  App.  104),  still,  the  pc-oioion  has  been  apparently  taken 
by  the  Attorney  General  that  all  "offices"  under  the  state  are 
within  the  scope  of  this  section  of  the  Constitution.   See  opinions 
N3  532  holding  that  a  member  of  the  Legislature  was  prevented  by 
Article  IV,  Section  19,  from  accepting  an  appointment  on  the 
California  Commission  for  the  Golden  Gate  International  Exposition; 
and  also  opinion  NS  2411  holding  that  a  state  senator  could  not  be 
a  trustee  for  the  Sonoma  State  Home,  There  are  other  opinions  not 
exactly  in  point,  but  indicating  the  same  reasoning.   In  addition, 
a  letter  written  by  the  Attorney  General  on  November  10,  1941,  to 
the  Advisory  Panel  of  the  California  Youth  Correction  Authority 
in  response  to  a  request  for  an  opinion  initiated  by  you, as  a  member 
of  that  Authority,  states  that  a  legislator  may  not  actively  serve 
on  the  Authority  because  of  the  prohibition  of  Article  IV,  Section 
19  (see  Letter  Book  210,  p.  3  50). 

In  view  of  the  foregoing,  it  seems  safe  to  assume  that  the 
Attorney  General  would  rule  that  this  particular  office  is  one 
within  the  purview  of  that  constitutional  section. 

Thus  it  is  the  opinion  of  this  office  that,  so  far  as  the 
charter  or  ordinances  of  this  city  and  county  are  concerned,  there 
is  no  reason  why  Mr.  Blosser  may  not  fill  both  the  office  of 
assemblyman  and  that  of  a  member  of  the  Probation  Board  at  the  same 
time.  However,  from  the  position  manifested  by  the  Attorney  General 
in  the  past,  it  seems  probable  that  he  would  declare  that  the  office 
is  within  the  prohibition  of  Article  IV,  Section  19  of  the  Con- 
stitution, and  therefore  Mr.  Blosser  could  not  hold  both  offices. 

Respectfully  submitted, 

Adult  Probation  Department  CITY  ATTORNEY 

OAH 


